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Executive Summary

At the 10" APEC Leaders Meeting in Los Cabos, Mexico, President George W.
Bush announced to ASEAN Leaders a new US trade initiative with ASEAN - the Enterprise
for ASEAN Initiative (EAI). Under the EAI the US and each member of ASEAN will
jointly determine if and when they are ready to launch a Free Trade Agreement (FTA)
negotiation. Potential ASEAN partners must already have concluded a Trade and
Investment Framework Agreement (TIFA) with the US. The EAI also states that the
bilateral FTA with each ASEAN country will be based on the model of the Singapore-US
FTA. Inthe case of Thailand, a TIFA has already been concluded with the US, and the
possibility of initiating the FTA negotiation is being explored.

Currently, around 20 % of Thai goods export goes to the US market, and this
represents the highest share of Thailand’s exports. However, Thai export has been
experiencing a declining share in the US market. On the other hand, some countries, notably
China and Mexico, have seen their shares growing rapidly in the past decade. The proposed
FTA can help Thailand by reducing tariff and non-tariff barriers between the Thailand and
the US.

With respect to trade in goods, an FTA between Thailand and the US should be
expected to generate gains to both countries. Like other North-South trades, Thailand and
the US have trade structures that are complementary. From the Thai perspective, the
bilateral Thailand-US FTA should produce some positive net benefits to Thailand as it
struggles to revive its share in its most important export market.

A previous study shows that the FTA between Thailand and the US would increase
the export and import of Thailand about 3.4 and 4.7 percent, respectively. Agricultural
products, processed food, textile and automobile are examples of the sectors that are likely
to benefit from the FTA. Using the TDRI CGE model, we estimated that the FTA would
generate a real GDP growth of 1.34 percent, once the agreement is implemented.

However, the increase in export in many sectors will not be automatic. To capture
potential benefits in the automobile sector, for example, Thailand-based assemblers and
suppliers may need to reorient their product lines to match the consumer demand in the US
market. They also need to improve their product quality, reduce costs and improve delivery
time. First-tier suppliers need also to develop design capability. Similarly, for agricultural
liberalization to bring tangible benefits, Thai and US negotiator need to cooperate with each
other to reduce existing non-tariff barriers, e.g., quota, subsidy, administrative measures,
sanitary and phytosanitary standards, etc. This may involve dealing with complicated
technical aspects in each area and hence will take a long time. Finally, rules of origin need
to be carefully designed to facilitate efficient preferential treatments.

In addition to export, potential benefits to Thailand are likely to arise from more
investment, intensified competition in service sectors and improvement in regulatory
regimes. For example, more investment inflow into Thailand should enable the country to
grow more rapidly since FDI has always been one of its key growth engines,
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However, potential benefits in these areas are harder to be realized than those related
to export of goods. This is because institutional capacities in many areas would need to be
developed. This is likely to take a long time. In addition, the proposed FTA, which contains
many provisions related to domestic laws and regulations, also poses sensitive problems for
Thailand in a number of areas, notably service, investment, government procurement and
intellectual property protection.

Care should be taken that the scope of foreign investment covered in the FTA and
the extent of the protection guaranteed are well defined and suitable to the local
environment. For example, investments that are short term and speculative in nature may
not be desirable. In the negotiation, it is also important to make clear where the boundary
of the protection ends so that there will not be excessive disputes that will be costly to settle.

The service sector can also gain from greater competition. For example,
liberalization in the telecommunication market would help Thailand to bring its
telecommunication prices down to be in line with other Asian countries. But the balance
between free and fair trade must be ensured, in particular in service markets where there are
only few large players in the market. On this matter, liberalization must be complemented
by a strong discipline imposed on large multinational companies and cooperation between
competition authorities. On this note, a more transparent and effective implementation of
the domestic competition law should help to promote the cause.

In terms of intellectual property rights, Thailand should negotiate to prolong the
timeframe for implementing obligations in the FTA for at least ten years to ensure that the
IPR system facilitates, rather than hinders, its development goals. In particular, the
copyright law should allow Thailand to extend its basic and higher education coverage by
allowing access to educational materials and information technology. The patent law should
facilitate access to medicine for poor people while the plant variety protection law should
not impose undue costs to local farmers and plant breeders.

It is also of utmost importance that the agreement does not infringe on the sovereign
rights of the Thai government to implement regulatory rules or measures that are in the
public interest, be it cultural, developmental, or social.

In conclusion, an FTA between Thailand and the U.S. has the potential to increase
trade and investment between the two countries and generate net benefits for Thailand.
Some of the more sensitive areas will need careful negotiations to achieve a coverage and
sequencing that is appropriate to the institutional context of the country. And given the
comprehensive nature of the FTA, many complicated issues will need to be negotiated.
Because of this, it is essential that the Thai side is fully prepared for the negotiation process.
A capable negotiation team must be assembled. Due to limited domestic expertise and
negotiation resources, a structure that allows governmental agencies under various
ministries to work together as a negotiation team is a pre-requisite. Sufficient resource must
be provided to support the negotiation process. In addition, it is essential that all
stakeholders need to be brought into the process, particularly the private sector,
academicians, as well as the non-government and the people sector. With full cooperation
from all sides, a satisfactory outcome should result from the negotiation, and Thailand will
be in a good position to fully benefit from the resulting FTA.
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Chapter 1
Introduction

1.1 Background

On October 26, 2002 at the 10" APEC Leaders Meeting in Los Cabos, Mexico,
President George W. Bush announced to ASEAN Leaders a new U.S. trade initiative with
ASEAN - the Enterprise for ASEAN Initiative (EAI). The EAI offers “the prospect of
bilateral free trade agreements (FTAs) between the United States and ASEAN countries that
are committed to economic reforms and openness.” It is expected that the EAI will lead to
a network of bilateral FTAs that will increase trade and investment between the U.S. and
ASEAN countries, and contribute to the attainment of the APEC Bogor goals for achieving
free and open trade and investment in the Asia Pacific region.

Under the EAI the U.S. and each member of ASEAN will jointly determine if and
when they are ready to launch an FTA negotiation, but the potential ASEAN partner must
already have concluded a Trade and Investment Framework Agreement (TIFA) with the
U.S. The EAI also states that the bilateral FTA with each ASEAN country will be based on
the model of the Singapore-U.S. FTA. The latter is a comprehensive economic cooperation
agreement that in addition to trade liberalization and tariff elimination, covers issues such as
services trade, including professional services, financial services, telecommunications,
competition policy, intellectual property rights, investment, as well as environment and
labor standards. Many of these issues are sensitive and controversial in the other ASEAN
countries, including Thailand.

In the case of Thailand, a TIFA has already been concluded with the U.S., and the
possibility of initiating the FTA negotiation is being explored. In order for business groups
and other stakeholders in Thailand to be prepared for the possible initiation of FTA
discussions with the U.S_, a study is proposed to assess the likely impacts of the Thailand-
U.S. FTA on Thailand as well as on various specific interest groups. This will enable all
groups to become familiar with issues that are likely to arise during the FTA negotiations
and to be in positions to make informed recommendations to the government about
appropriate negotiating positions and effective ways forward on various issues.

1.2 Objectives of the Study

The objective of this research is to study the potential impacts on Thailand of a
Thailand-U.S. FTA along the model of the Singapore-U.S. FTA in order for various
stakeholder groups to be more informed of the issues involved and be in a better position to
recommend strategic options and effective ways forward.

! Quoted from White House Press Release “Fact Sheet: Enterprise for ASEAN Initiative™ October 26, 2002,
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1.3 Methodology

The methodology will involve quantitative analyses of the likely economic impacts
of a Thailand-U.S. FTA by using TDRI's CGE model, as well as qualitative analyses based
on results from participatory brainstorming sessions involving various stakeholder groups.

As the Enterprise for ASEAN Initiative explicitly states that a bilateral FTA between
the U.S. and an ASEAN member country will be along the model of the Singapore-U.S.
FTA, this study will assume that the issues to be negotiated over in a Thailand-U.S. FTA
will resemble those in the recently concluded Singapore-U.S. FTA. The issues covered by
the Singapore-U.S. FTA were wide-ranging. These covered such areas as:-’

Goods Trade: Elimination of bilateral duties, including agricultural products.

Services Trade: Ensures core obligations of national treatment and Most-Favored
Nation status. Includes improved market access opportunities in the area of professional
services (including legal, architectural and engineering) and express delivery.

Financial Services: New market access in the banking and security sectors,
including access to ATM networks. Increased market access in the insurance sector.

Telecommunications and E-Commerce: Market access commitments, and
competition safeguards to protect against discriminatory and anti-competitive behavior by
incumbent suppliers in areas such as interconnection, co-location, access to rights of way
and resale. Commitments to the non-discriminatory treatment of digital products and the
permanent duty-free status of products delivered electronically.

Competition Policy: Commitments by Singapore to develop competition law and
regulatory regime. Also commitments that government enterprises will operate
commercially with no discrimination against U.S. goods and services and will not engage in
anti-competitive behaviors.

Intellectual Property: Strong intellectual property protections, including additional
protection standards relevant to the digital environment, as well as protection for bio-
inventions, and an agreement to limit the use of compulsory licenses.

Labor and Environmental Standards: Agreement on high legal standards of
environmental and labor protections and enforcement. Agreed obligations backed up by the
dispute settlement mechanism.

Investment: Non-discrimination, minimum standards of treatment, protection of
investment and investment-related dispute settlement

Dispute Settlement: Dispute settlement procedures have high standards of openness
and transparency including open public hearings, public access to information, and ability
of interested parties to submit opinions. Enforcement mechanisms include monetary
penalties to enforce commercial, labor and environmental obligations of the agreement.

2 More details including the full FTA document can be found at the website of the Office of the U.S. Trade
Representative at http://www.ustr.gov.
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From the above list, it can be seen that the Singapore-U.S. agreement covers a very
broad range of issues. Many of the above issues such as services, telecommunications,
intellectual property, or labor and environmental standards issues, are considered sensitive
and controversial in the Thai context. It is therefore necessary to carry out some analyses of
these issues taking into account the Thai economic, social and legal environment. The aim
is to involve a broad range of stakeholders to try to map out the way ahead for these issues
and also develop strategic options for Thailand in the FTA negotiation if one was started.

The main areas of activities in the project are as follows:-

1. For trade in goods, some quantification of the possible economic benefits has
already been carried out by the Institute for International Economics (I1E)
using gravity models and GTAP computable general equilibrium (CGE)
models. For this study, these results will be cross-checked using TDRI’s
detailed CGE model of the Thai economy.’ This will give additional
information on the range of likely economic benefits from the elimination of
trade barriers as a result of the Thailand-U.S. FTA at the level of the economy
as a whole.

2. To supplement the aggregate analysis of the CGE model, broad impacts on
four important sectors will be analyzed. These sectors are agriculture,
automotive, telecommunications and finance and banking. The analyses for
these sectors will indicate the key issues that are likely to be sensitive for each
sector and likely impacts of the FTA at a relatively broad level.*

3.  For other areas included as part of the FTA negotiations, the research team will
provide an overall review of the issues in the current Thai context; including
potential current status of the issue, importance in the Thai context, areas of
controversies, including social issues and other frictions, potential impact on
trade and investment and possible strategic directions for Thailand in each of
the area.

4.  The overall review of the various issues identified above were used as input
into 7 brainstorming process involving relevant stakeholders for each
particular area. The topics of focus for various brainstorming sessions are:
intellectual property rights, investment, trade in services, financial services,
telecommunications, agriculture and automotives. The output from this process
is a strategic assessment of the way forward for Thailand on these issues,
implications of domestic economic reforms, necessary adjustments that should
be undertaken by various stakeholder groups, and also the strategic options
that may be recommended to the government for the negotiation stage.

3 The model contains 79 sectors of production.
* A detailed quantitative assessment for each sector is beyond the scope of this study given the time and
resource constraints,
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1.4 Structure of the Report

The report is organized in 10 chapters. Chapter 2 provides a background of the
Thailand-U.S. FTA in the context of ongoing regional and bilateral trade agreements.
Chapter 3 discusses the trade patterns between Thailand and the U.S. Chapter 4 estimates
the macroeconomic impacts of Thailand-U.S. FTA. Chapter 5-9 focus on sectoral impacts
of the FTA on agriculture and automobile, services, telecommunications and financial
services. Chapter 10-13 discuss various trade-related issues, i.e., competition policy,
intellectual property rights, investment and environment. Chapter 14 concludes the report.



Chapter 2
Thailand-U.S. FTA in the Context of Regional Trade Agreements

2.1 Overviews

Thus far, there have been 259 regional trade agreements reported to the WTO.
Among the agreements, approximately 30 involve the Asia-Pacific countries. As of May
2003, 184 regional trade agreements (RTAs) notified to the WTO have been put
implemented (Table 2.1). Among these, 126 agreements are free trade agreements (FTAs)
and 13 agreements are customs unions under the GATT Art. XXIV.? Only 19 agreements
are under the Enabling Clause (the agreement between developing countries)®. Since the
majority of the FTAs are under the GATT Art. XXIV, this suggests that the implemented
FTAs involve developed countries. The remaining 26 agreements are service agreements
under the GATS Art. V7 involving developed countries such as the European Community
(EC), the U.S., Japan, Singapore, Canada, Australia and New Zealand.

Table 2.1 Summary of implemented trade agreements notified to the GATT/WTO

Accessions New RTAs Total
Under GATT Art. XXIV (FTA) 4 122 126
Under GATT Arnt. XXIV (CU) 4 9 13
Enabling Clause 0 19 19
Under GATS Art. V (Service Agreement) 1 25 26
Total 9 175 184

Source: WTO

Table 2.2 categorizes implemented RTAs by region: America, Europe, Asia,
Australia/New Zealand and Africa, before and after 1990. The number of RTAs has
increased drastically afier 1990 both within and across regions. There are as many as 82
RTAs among European countries after 1990, compared to only 16 prior to 1990. In contrast
to other regions, the majority of RTAs involving Asian countries are cross-regional. After
1990, 34 out of 38 RTAs are cross regional, compared to only 4 within the region.
Developed and developing Asian countries are looking for partners from other regions. Two
out of the four RTAs within Asia are free trade agreement and service agreement between
Japan and Singapore. It appears that regional economic cooperation among Asian
economies was kept to the minimum until recent development of several bilateral
agreements. The U.S., on the other hand, appears to strengthen relationships within the
continent as well as extending to other regions. The U.S., Chile, Mexico and Canada are the
major participants in this region. At least 5 of the 10 RTAs relate to the U.S. either as a
NAFTA member or a bilateral trade partner. With this trend moving upward, an increasing
number of RTAs across regions are expected, especially for America-Asia as well as
Europe-Asia RTAs.

5 The Article XXIV of GATT allows for the deviation from the GATT/WTO guiding principle of non-
discrimination for the formation and operation of customs unions and free-trade areas covering trade in goods.
§ The Enabling Clause allows for preferential trade agreement in goods between developing countries.

7" The Article V of GATS allows for regional trade agreement of trade in services for both developed and
developing countries.
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Table 2.2 Summary of RTAs already implemented by region

Regions America Europe Asia Australia / Africa
New Zealand
America
Before 1990 1 - | - -
After 1990 10 4 3 - -
Europe
Before 1990 - 16 3 - 2
After 1990 4 82 29 - 3
Asia
Before 1990 1 3 1 - -
After 1990 3 29 4 2 -
Australia/New Zealand
Before 1990 - - - 3 -
After 1990 - . 2 1 -
Africa
Before 1990 - 2 - - -
After 1990 - 3 - . 1

2.1.1 Common Features

In general, the main focus of a free-trade agreement is to eliminate tariff and non-
tariff barriers (NTBs) in order to enhance market access between trading partners. Tariff
barrier and non-tariff barrier reductions on goods are considered priorities for the trade
negotiation, especially for the agreement between developed and developing countries.
Several modalities have been adopted such as an early harvest mechanism, a sensitive list or
even an exclusion list, and a “positive list” or “negative list” approach.

The “positive list” approach are usually found in FTAs between developing
countries and most of the time there are sensitive list and exclusion list attached. The
ASEAN Free Trade Area (AFTA) is an example of the “positive list” approach. Many
agricultural products and some industrial items were put on the sensitive list, where taniff
rates are reduced at a slower pace. Recent RTAs, especially those involving developing
countries, emphasize more on the “negative list” approach with few exceptions allowed.
The North America Free Trade Area (NAFTA), consisting of both developed as well as
developing country namely the U.S., Canada, and Mexico, the U.S.-Chile and the U.S.-
Singapore FTAs, are good example of the “negative list” approach. Under these
agreements, most of the products become duty-free either immediately or within 3-4 years
and the remaining tariffs are to be phased out within a specified timeframe. An early harvest
mechanism is often used in the initial stage in order to persuade further development into a
FTA. Thailand and China agreed to tariff reductions on fruits and vegetables as an early
harvest to initiate a FTA negotiation between the two countries.

The complication of the modality depends on the tariff structure of the negotiating
partners. This seems to be more of political issues than economic ones. In addition, a
timeframe in which the tariffs are phasing out needs to be determined. Usually, a timeframe
is set for the tariff to be eliminated within 10 to 15 years. Under the U.S.-Chile FTA, the
Chilean government committed to reduce 75% of its tariffs on farm products to zero within
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4 years and all remaining duties will be phased out over a 12 year period. The products
include pork and pork products beef and beef products, soybeans and soybean meal, durum
wheat, feed grains, potatoes, and processed food products, pasta, distilled spirits and
breakfast cereal.

The reduction of non-tariff barriers, such as quotas, export subsidies, and domestic
subsidies, is a crucial feature in many FTA negotiations, not only for the agreement between
developed and developing economies but also between developed countries. Export
subsidies and domestic supports are the most common features beside quotas in a FTA
negotiation. The Brazilian inconsistent auto regime, which allowed auto manufactures to
enjoy reduction on tariff if sufficient quantities of parts and vehicles were exported and
meet local content targets, was terminated according to an agreement signed in March 1998
by the U.S. and the Brazilian government. Moreover, the government of Brazil also
committed to eliminate other trade and investment distorting measures in automobile
regimes and not to extend the measures to its MERCOSUR partners. Phasing out the
Chile’s price-band system, where import duties of the same product can vary according to
price levels, under the U.S.-Chile FTA is another example of NTB reduction. The reduction
of NTBs becomes more complicated when it is linked to the specific sectors or issues. For
example, sanitary/phytosanitary (SPS) standards such as meat grading system, dairy,
poultry and meat processing plant approvals were raised in the U.S.-Chile FTA. Most
developing countries export agriculture products to developed countries. The use of SPS
standards as such can be considered as NTBs.

Investment is always a key issue of a FTA between developed and developing
countries. In order to create a level playing field in investment, it is crucial to ensure fair
regulations for both domestic and foreign investors. The principles of non-discrimination
and most favored nation (MFN) are used as guidelines for the negotiation. The stumbling
block is usually on the developing country side as some sectors are enjoying the privileges
and want to protect themselves from foreign competitors. Common features in the
negotiation between the developed and developing countries include ownership
requirements, conditions to establish subsidiaries or joint ventures, transparent legal
framework for foreign investors, and equal treatments for domestic and foreign investor
(also among the foreign investors in terms of investment promotion). As a result,
modifications of regulations or reforms in investment-related issues are frequently found in
the agreements of the committed developing economies.

Investment agreements between developed nations take on different perspectives
and the major consideration is the equal investment opportunities for each partner country.
The negotiation is emphasized more on sectors of interest of both parties (most of the time,
the service sectors included) and the protection for their investors. Thus, the agreements on
investment can be very different for FTAs between developed and developing economies
and those between developed economies.

2.1.2 New Features

Trade in services has recently played a significant role in the FTA negotiations.
Liberalization in financial services, telecommunication services, and information
technology and digital products are only a few examples mentioned in recent FTA
negotiations. Developed countries are looking for a greater market access in the service
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sectors where they have the comparative advantages. The agreement usually requires certain
degrees of commitment to create a level playing field for domestic and foreign providers in
providing services.

The recent trade negotiations at the bilateral, regional, or multilateral level add many
new features into consideration, particularly for the agreement between developed nations.
These include trade-related issues such as services, investment, transparency in rules and
regulations, trade facilitation, etc. For example, trade agreements of the U.S. and EC with
other countries (developed or developing countries) have emphasized issues such as rules
and regulations, intellectual property right, liberalization of the service sectors,
sanitary/phytosanitary standards, rules of origin, competition policy, government
procurement, labor and environmental provision, and customs procedures.

The Rules of Origin (ROO) issue has gained increasing interest as countries moving
toward more bilateral free-trade agreements. In order to carry on the agreement, the
privileges from the preferential trade agreement need to be directed, specifically to the
parties involved. This will lead to a complication in custom procedures, particularly when
different rules of origin are used under several agreements. Consequently, it is getting more
difficult to achieve efficient and transparent customs procedures. The agreement on an
appropriate ROQ is thus crucial for FTA negotiations.

2.2 U.S.’s Trade Agreements
2.2.1 Participants:

The U.S. has participated in both regional and bilateral trade agreements. The North
American Free Trade Area (NAFTA) and the Asian-Pacific Economic Cooperation (APEC)
are examples of two RTAs in which the U.S. is a member. The U.S. is also interested in
forming the Free Trade of Americas (FTAA), under negotiation among 34 economies in
North America, Central America and South America. In addition to the U.S.-Jordan and
U.S.-Israel FTAs, the U.S.-Chile and U.S. -Singapore FTAs are also recently concluded.
Moreover, five other economies: Australia, Morocco, Egypt, a five-nation bloc in Central
America, and a five-nation group in Southern Africa, are under the FTA negotiation process
with the U.S. Also, there are a few countries in the process of lobbying for FTA
negotiations with the U.S. In the past, the U.S. trade policy seemed to emphasize more on
multilateral trade agreement driven by the WTO. However, recent development indicates
that the U.S. has started to consider regional as well as bilateral FTAs with its strategic
partners, politically or economically. The completion of the U.S.-Chile and the U.S.-
Singapore FTAs are good examples. Figure 2.1 summarizes the U.S. trade agreements.
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Figure 2.1 The U.S. Trade Agreements

In fact, since 1984, the U.S. has involved in the bilateral agreements with 72
economies, both developed and developing. Out of these, 37 bilateral investment treaties
were completed. In addition, there are agreements on specific issues that the U.S. has
participated in.

Muitilateral Agreements
1. Multilateral Agreements on Trade in Goods

- Agreement on Agriculture

- Agreement on the Application of Sanitary and Phytosanitary Measures
- Agreement on Textiles and Clothing

- Agreement on Technical Barriers to Trade

- Agreement on Trade-Related Investment Measures

- Agreement on Pre-shipment Inspection

- Agreement on Rules of Origin

- Agreement on Import Licensing Procedures

- Agreement on Subsidies and Countervailing Measures

- Agreement on Safeguards, Information Technology Agreement (ITA)

2. General Agreement on Trade in Services

- Basic Telecommunications Services Agreement
- Financial Services Agreement

3. Agreement on Trade-related Aspects of Intellectual Property Rights
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4. Plurilateral Trade Agreements

- Agreement on Trade in Civil Aircraft
- Agreement on Government Procurement

5. International Tropical Timber Agreement
6. North American Free Trade Agreement

7. Joint Statement Concerning Semiconductors by the European Commission and
the Governments of the United States, Japan, and Korea

8. Asia Pacific Economic Cooperation (APEC) Mutual Recognition Arrangement
for conformity Assessment of Telecommunication Agreement

9. Agreement on Mutual Acceptance of Oenological Practices
Bilateral Agreements

See details in Appendix 1.
2.2.2 Common Features

FTAs involving the U.S. and its partners at the regional and bilateral level consider a
reduction of tariffs on trade in goods a primary issue. The underlining principle is to create
greater market access for the trade partners. Tariffs on agricultural products and the
timeframe to which the remaining tariffs phasing out are the differences in the negotiation
with developed and developing countries. In most cases, more generous conditions were
given to developing economies. Chile was given 4 years to eliminate all of its tariffs on
trade in consumer and industrial products and 4-12 years for agricultural products while
Singapore guarantees zero tariffs immediately on all U.S. products. Elimination of NTBs
was also discussed in the U.S.-Chile FTA, i.e., elimination of export subsidies,
implementation of agricultural safeguard provision, and resolving important sanitary and
phytosanitary issues. See Appendix 2 for a comparison between the U.S.-Chile FTA and the
U.S.-Singapore FTA.

2.2.3 Features of Interest

Liberalization of trade in services is of the U.S.’s interest, especially the
liberalization of financial services (banking, insurance, securities and related services),
telecommunications, and express delivery services. The emphasis is on gaining market
access and ensuring regulatory fairness. In this aspect, local authorities still maintain
regulatory duties despite some conditions for transparency purposes such as consulting with
interested parties before issuing regulations, providing advance notice and comment periods
for proposed rules, and publishing all regulations. Based on the non-discriminatory
principle, the U.S. seeks to improve its access to telecommunication services through an
open and competitive telecommunication markets. A broader coverage in the service sectors
is found in the agreements with developed economies. Deeper liberalization in service
sectors under the U.S.-Singapore FTA compared to that of the U.S.-Chile FTA indicates
that there are some degrees of differences in the bilateral free-trade agreement between the
U.S. and developed and developing counties. Express delivery service is another sector the
U.S. is eager to improve its market access. With a commitment to include expansive
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definitions of the integrated nature of express services, and affirm existing competitive
opportunities, the U.S. will be in a better position to compete in the domestic markets.

Intellectual property right (IPR} is another major consideration for the U.S. when
negotiating an FTA with developed or developing countries. A main concern of developing
nations is to appropriately enforce intellectual property right protection. Under the U.S.-
Chile FTA, the Chilean government has promised a high level of IPR protection, including
protections of copyrights, patents, trademarks, and trade secrete. Piracy and counterfeiting
of U.S. intellectual property have raised serious concerns in several developing countries. In
the case of Mexico, the U.S. often claims that enforcement against piracy has declined
dramatically and only a small percentage of arrests have resulted in court decision. The U.S.
also complained about a lack of effective action to enforce IPR by the government of
Paraguay and wanted it to improve its protections through passing new copyright and
trademark laws and strengthening its enforcement efforts.

The U.S. also uses the GSP benefits to bargain for stronger IPR protection. In 1997,
50% of Argentina’s GSP benefits were withdrew when its intellectual property rights
regime was viewed as failing to meet the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPs). Afterwards, Argentina agreed to amend its patent law
to provide stronger protection and ensure that preliminary injunctions would be available in
courts. High level of piracy and counterfeiting and the lack of effective enforcement of
copyright and trademark in Brazil are also of the U.S. concern. Failure to offer adequate
protection to copyrighted materials especially sound recordings might result in Brazil’s GSP
benefits removal.

Furthermore, in pharmaceutical and agrochemical industries, health-related
intellectual property rights and the confidentiality of data submitted for marketing approval
are of concerns for the U.S.. It was claimed that Turkey provided neither patent protection
nor adequate data exclusivity for pharmaceutical products, which are both the requirements
under TRIPs. Canada were also accused of infringing rights of patent holders by allowing
the entry of generic medicines into the marketplace due to its inadequate data protection and
the lack of effective administration and judicial procedures. Thus, when a trading partner is
a developed economy, broader coverage including confidential data protections and issues
related to pharmaceutical products and generic products are usually considered.

Key issues in investment agreements are investment protection and guarantee for the
equal treatments between domestic and foreign investors. The U.S.-Chile and the U.S.-
Singapore FTAs provide a secured and predictable legal framework for U.S. investors. In
order to protect its investors, the U.S. requires that the open and transparent procedures for
settling investment disputes be established in both countries. The U.S. is also interested in
government procurement, trade facilitation, customs procedures, etc. Efficient and
transparent in the procurement processes and customs operations are often main issues
when negotiating with developing economies. Furthermore, competition policy,
professional service, labor and environmental provisions, and dispute settlement are issues
included in most of FTAs between the U.S. and its partners.
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2.3 Thailand’s Trade Agreements
2.3.1 Participants

Since 2001, Thailand has been aggressively pursuing bilateral trade agreements with
various countries across regional trade blocs. Recently, it has successfully signed a bilateral
agreement with Bahrain and moved onward to other agreements with its major trading
partners such as China and the U.S. Thus far, Thailand has engaged in at least fifteen
bilateral trade agreements and, among those, five of them are expected to finalize shortly.
Aside from the bilateral framework, Thailand has also actively participated in both regional
and sub-regional economic cooperation i.e., GMS. Figure 2.2 and Table 2.3 summarize
Thailand’s trade agreements.

APEC
ASEM
Russia
-Chile
Fo===- ASEAN._____. 1 Papua New Guinea
D Singsore | <Peru
' INgapo — China -- Mexico
' Philippines i . Canada
[ 4] ! Indonesia ! - “USA
1 Brunei i~ 1] Japan W
| . G
Mal A I I -,
: aysia ..-‘... 4] = Korea :,_ )
! Vietnam -+-New Zealand :
TS O T R
E . Thailand & r
. . t
: .-'- Ry e, ;
.'..'o' .." & ‘...‘1.'.
india = s T, AFTA-CER
Bangladesh, - aF AN .
Sri Lanka+" | £ 4 ¢ Y
R ' - Croatia
'
Pakistan :_,:"' Yunan “The Czech Republic
..:". _.‘. GMS
Bahrain /  /
Saudi Arabia ---- FTA

------------- Bilateral Agreement

Figure 2.2 Thailand’s Trade Agreements
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Table 2.3 Thailand’s Trade Agreements

Regional Trade Agreement Type of cooperation
APEC Economic cooperation
ASEM Economic cooperation
AFTA Free trade area
AFTA-CER Closer economic partnership
ASEAN-CHINA Free trade area
ASEAN plus one Comprehensive economic partnership
ASEAN plus three Free trade area
BIMST-EC Economic cooperation
GMS Economic cooperation
IMT-GT Economic cooperation
Bilateral Trade Agreement
Australia Closer economic partnership (FTA plus)
Bahrain Free trade agreement
China Free trade agreement
Japan Closer economic partmership
India Free trade agreement

United States of America

Trade and investment framework agreement

Prospect Bilateral Trade Agreement

Bangladesh

Chile

Croatia

Mexico

New Zealand

Pakistan

Peru

Republic of Korea

Saudi Arabia

Singapore

South Africa

Sri Lanka

The Czech Republic

2.3.2 Issues of Specific Interests to Thailand

Most of the bilateral agreements Thailand engaged in aim at reducing trade barriers

that Thailand and each of its trading partners encounter. The issues covered in each
agreement may differ from one another according to the interests of both parties. The core
interests of Thailand with respect to some of its trading partners are:

- Australia:  Non-tariff trade barriers: Quarantine regime and anti-dumping system
- Bahrain: Gateway to Gulf Cooperation Council (GCC) countries

- China: Tariff barriers on agriculture products

- Japan: Trade barriers and economic cooperation

- India: Increase trade volumes and services. Gateway to other South Asian
countries.

Features of the selected bilateral trade agreements are summarized in Table 2.4.
From the Table, it can be seen that Thailand’s negotiation issues with developed countries,
i.e. Australia, emphasize on tariff and NTB reduction in return for service and investment
liberalizations. Relaxation of Thailand’s restrictions on services and investment sectors are
the core interests of developed country, compared with tariff reduction scheme of
developing country. Special treatment of foreign investors and intellectual property right
also emerge as key issues in the negotiations.
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Table 2.4 Main Features of Thailand’s Bilateral Agreements
Trade Partners Features
Australia Goals:

- To eliminate tariff and non-tariff barriers in trade in goods and liberalization of
trade in services.

- The negotiation is expected to complete in mid 2004,

Early harvest scheme:

Both parties agree upon lmplememmg carly harvest program on seven areas:
cooperation on educational services

- cooperation and capacity-building with regard to competition policy

- cooperation on sustainable tourism development

- negotiations of provisions on investment promotion and protection

- consultations on sanitary and phytosanitary (SPS) issues

- mutual recognition arrangements {(MRAS)

- promotion of e-commerce.

Trade in goods:

The tariff reduction is now under negotiation:

- Thailand’s proposal of tariff elimination on approximately 77% of the
importing goods (53% of tariff lines) from the date entry into force of the FTA
and phasing down the tariff to zero by 2010 (except for sensitive items).

- Australia’s initial offer of immediate tariff elimination of 90% of tariff lines.

Services and Investment:
- Australia has requested the following issues:
o the degree of transparency and predictability of the Thai service and
investment regime
o entrenching the most-favored-nation (MFN) treatment for Australian
investors
o market access and national treatment (relaxation of foreign equity
restriction and working permit regime)
o promotion and facilitation of investment.
- Thailand’s core interest is on the issue of temporary entry of personnel.
Other issues:
Several issues are also tabled, for example; dispute seftlement, intellectual property
rights, industrial standard and Thai procurement regime,
Bahrain Goals:

- Free trade area in goods and services, and investment.
- Promotions of economic cooperation.

Trade in goods:
- under early harvest scheme, tariffs on 626 items of goods are reduced to zero
(419 items) and to 3% (207 items).
- on the exclusion list (approximately 5,000 items), the modality of tariff
reduction structure is
o fast track: the tariff of about 40% of the items will be eliminated by 2005
o normal track: the tariff another 40% of the items will be eliminated by
2007
o the tariff of the remaining of 20% items will be eliminated by 2010.
- Rule of origin: goods must be wholly obtained or contain at least 40% local
content,

Services and Investment:
- Bahrain’s interests: financial services, transportation and telecommunication
and information technology.
- Thailand’s interests: education, healthcare service, construction, and tourism
and recreational services.
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Trade Partners

Features

Other issues:
- enhancing aviation cooperation and
- promoting tourism by offering visa on arrival

China

- Free trade area in good, services and investment.
- The FTA is expected to entry into force by 2010

Early harvest scheme:
Thailand-China early harvest program is under the ASEAN-China framework
(ASEAN-China will start lowering tariff in 2004). Two main issues in the program
are:
- elimination of tariffs on all fruit and vegetable products subject HS Chapter 07
and 08 (116 items)
- rules of origin which is based on wholly-obtained principle.

Other issues:
- both countries agree upon pushing ASEAN-China FTA
- FTA and Mekong Basin developments.

India

Goals:
- Free trade agreement
- To increase trade volume, investment, and econemic cooperation.

Early Harvest Scheme:

- elimination of tariffs on 123 items of goods in food product, chemical product,
jewelry, automobile, machinery and electronic.

- Thailand has proposed ASEAN-China framework (absolute number) for tariff
reduction modality. However, India prefers the margin of preference (MOP)
scheme.

- aim to eliminate tariff by 2010.

Other Issues:
India and Thailand have also considered various aspects of cooperation, such as:
- cooperation in mutual legal assistance in criminal matters
- defense cooperation
- cooperation in science and technology

Japan

Goal:
- comprehensive economic partnership
- free trade agreement on trade in goods and services, and investment

Issues of Interest:
Currently, the working group on Japan-Thailand Economic Partnership (JTEP) is
preparing on the opening for the negotiation on several issues, for example;

o movement of natural persons

agriculture, forestry and fisheries cooperation

rules of origin and customs procedures

competition policy

tourism, trade and investment promotion

financial services cooperation

education and human resources development

small and medium enterprises

intellectual property rights

paperless trade, information and communications technology

science and technology

government procurement

dispute settlement

OCO0O00COO0O0OO0D0DO0OO0




Chapter 3
Thailand-U.S. Trade Patterns and Trends

The U.S. is one of the world’s main importers with merchandise imports worth
around 1,164 billion dollars in 2002, up 4.33% annually from 1999. As aresult, the U.S. is
a major export destination of most countries including Thailand. Around 20% of Thai
goods export goes to the U.S. market, and this represents the highest share of Thailand’s
exports. On the other hand, on the import side, Thailand imports from the U.S. only
accounts for around 0.75% of total U.S. export. Therefore, an FTA between Thailand and
the U.S. should be expected to have a larger impact for Thailand than for the U.S. The
objective of this chapter is to present background information on the patterns and trends of
the trade between Thailand and the U.S. This will also help to identify sectors that are
likely to be affected by the FTA.

In the next section, the growth of the market shares of Thai exports in the U.S. will
be compared to those of other countries. These will be indicators of the competitiveness of
Thailand’s exporting industries in the U.S. market. Section 3.2 investigates the trade
complementarities between the two countries. As another way to measure possible gains
from the FTA, margin of preferences are estimated in the Section 3.3. Section 3.4 briefly
touches upon the effects of FTA on local producers, and the final section concludes.

3.1 Thailand’s Export to the U.S.: A Constant Market Share (CMS) Analysis.

As a first cut, the performance of Thai goods is analyzed in terms of market shares
in comparison with selected countries. The results are plotted in the Figure 3.1, where
import shares in the U.S. market are on the horizontal axis and the vertical axis represents
the growth of U.S. merchandise imports from a particular country.

Figure 3.1: Selected U.S. Imports Share and Growth by Country, average 1999-2002.
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Between 1999 -2002, total U.S. imports grow by 4.33% annually (shown by the
dotted line in Figure 3.1). Thai products, like those of other ASEAN members, are found to
have growth rates below the dotted line. This means that even though the exports from
these countries are increasing but their market shares in the U.S. are declining. In
particular, Thai exports to the U.S. grew very little during this period and Thai market share
has been declining. This disappointing performance is the reverse to that of China, whose
export share in the U.S. market has been increasing rapidly. Therefore, given the relatively
similar export structure of Thailand and China, it could be generally concluded that Thai
goods have been losing market share to the relatively cheaper products from China. These
results are based on the so-call “Constant Market Share (CMS)™® analysis.

The CMS analysis can decompose the performance of Thai’s export to the U.S.
market as depending on two effects: 1) the Commodity Effect and 2) the Competitiveness
Effect. The first effect indicates whether the commodities imported from a country grow
more or less than the growth of total imports. If they grew by more than total imports, then
the country is exporting items with high demand growth in the U.S. market. The second
effect indicates whether, in each sector, products from a country are gaining market shares.
If so, then this indicates that the country’s products are competitive. This is measured by
the difference between the import growth of a particular product from a country compared
to the total growth of import of that product.

The aggregated CMS of goods from selected countries are shown in Figure 3.2, and
the CMS of Thai products are presented in the Figure 3.3. The horizontal axis shows the
commodity effect while the vertical axis indicates the competitiveness effect. In these
figures, the most preferred position is in the north-east quadrant and the least preferred
position is in the south-west quadrant.

Figure 3.2 shows that Thai products are generally competitive in the U.S. market.
However, most of them are products with low growth (negative commodity effects). Asa
result, Thailand’s overall market share is shrinking. Note that products from other ASEAN
countries and China also have lower demand growths than the total demand growth.
However, China’s competitiveness effect is so huge that the net effect still produces a
sizable growth in the U.S. market, as earlier shown in figure 3.1. This leads to the belief
that Thai goods are losing market shares to highly competitive Chinese products. However,
it is also due to the fact that most of the products imported from Thailand are in the south-
west quadrant. This is shown in Figure 3.3.

® See Ichikawa (1997) for more details.
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Figure 3.2: Commodity Effect and Competitiveness Effect in the U.S. Market, 2001.
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Source: data from NBER, calculated by TDRI.

Figure 3.3 gives a more detailed confirmation that while most Thai products are
competitive, the demand growths for them are considerably below the average rates of
growth of U.S. imports for each product, especially for those items in “ISIC 13: Fishing”,
“ISIC 31: Manufacture of Food, Beverages and Tobacco”, and “ISIC 36: Manufacture of
Non-Metallic Mineral Products, except Products of Petroleum and Coal”. Products with
possible expansion are those in “ISIC 22: Crude Petroleum and Natural Gas Production”,
and “ISIC 5’:5 Manufacture of Chemicals and Chemical, Petroleum, Coal, Rubber and Plastic
Products”.

In summary, the relatively poor performance of Thai products in the U.S. market is
partly due to relatively low demand growths of these products in the U.S. market.'®
Therefore, there are two possible ways to increase the export performance of Thai products
in the U.S. market. Firstly, one can try to boost the demand for various products that are
important for Thailand. This may not be so easy. Secondly, one can try to increase the
degree of competitiveness of these items. On this the proposed FTA can help by reducing
tariff and non-tariff barriers between the two countries. The next section therefore analyzes
the trade structure between Thailand and the U.S. in order to see the degree of
complementarities and the potential for the FTA to boost trades between the two countries.

% Note that agriculture is in ISIC 11 Agriculture and Hunting, ISIC 12 Forestry and logging (too small to be
noticed in figure 3), ISIC 13 Fishing, and ISIC 31 Manufacture of Food, Beverages and Tobacco, and
automotive is in ISIC 3843 Manufacture of motor vehicles. Both agriculture and automotive sectors are
separately analyzed.

19.S. imports grew rapidly in ISIC 22 and ISIC 35 and each command almost 10% of total weight while
most of other are shrinking. This is one reason that most of imports by ISIC were shrinking.
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Figure 3.3: Commodity Effect and Competitiveness Effect of Thai Goods in the
U.S. Market in 2001: by ISIC
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Note: Size of each ball represents relative values of Thai goods imported by the U.S. in 2 digit ISIC.
Source: data from NBER, calculated by TDRI.

ISIC 11 Agriculture and Hunting

ISIC 13 Fishing

ISIC 22 Crude Petroleum and Natural Gas Production

ISIC 31 Manufacture of Food, Beverages and Tobacco

ISIC 32 Textile, Wearing Apparel and Leather Industries

ISIC 33 Manufacture of Wood and Wood Products, Including Furniture

ISIC 34 Manufacture of Paper and Paper Products, Printing and Publishing

ISIC 35 Manufacture of Chemicals and Chemical, Petroleum, Coal, Rubber and Plastic Products
ISIC 36 Manufacture of Non-Metallic Mineral Products, except Products of Petroleum and Coal
ISIC 37 Basic Metal Industries

ISIC 38 Manufacture of Fabricated Metal Products, Machinery and Equipment

ISIC 384 Manufacture of transport equipment

ISIC 39 Other Manufacturing Industries

3.2 Comparison of Trade Structure between Thailand and U.S.

Is the bilateral trade between Thailand and the U.S. complementary? This can be
examined by looking at the rank correlation of revealed comparative advantages (RCA) of
the two countries. Conceptually, RCA compares export share of a good from a country to
the world and often used as a proxy of countries’ competitiveness. An RCA rank
correlation with positive value implies a similarity of trade structure between the two
countries. In the case of positive rank correlation, trade creation as a result of an FTA is
unlikely to be large. On the other hand, with a negative value of RCA rank correlation, the
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trade structures are complimentary and an FTA should lead to trade creation between the
two countries.

Figure 3.4 below shows the computation of RCA indices based on 6-digit
Harmonized System (HS) products, which basically covers about 4,967 items for each
country. The rank correlation of RCA between some selected countries and the U.S. are
shown in the Figure, with the vertical axis representing the value of the rank correlation and
the horizontal axis representing the import shares of those countries in the U.S. market.
Therefore, regarding to the positions in the figure, the most preferred position is located in
the lower far right, where the exported items of the particular country has high
competitiveness in U.S. market and is also complementary with the U.S. trade structure.

The figure shows that Thailand has a relatively low positive RCA rank correlation
with the U.S. The RCA rank correlation is positive, which implies that the trade between
Thailand and the U.S. is slightly substitutable. However, as the value is low (only about 6
percent), there should still be some trade creation between the two countries as result of an
FTA between them. To gain more insight into how the countries are likely to benefit from
an FTA, the next section will look at the likely margin of preference from the FTA.

Figure 3.4: RCA Rank Correlation between U.S. and Selected Countries, 2000
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3.3  Margin of Preference

The FTA should enhance the trade flows between Thailand and the U.S. if there is a
resulting high margin of preference, or high tariff reduction as an outcome of the FTA. In
this section, the reductions of tariff schedules are calculated based on the 2b schedule of
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U.S.-Singapore FTA and Thailand’s Common Effective Preferential Tariff (CEPT) of the
Asian Free Trade Area (AFTA). The tariff rates that the U.S. imposes on Thai goods, are
based on the calculated duties divided by customs value, following the methodology of
(Feenstra, Romalis, and Schott, 2002). On the other side, the tariff schedule applied for the
U.S. imported items to Thailand are based on tariff rates provided by AFTA by applying to
the unit price data collected from Feenstra, Romalis, and Schott (2002).” The results are
tabulated in the Table 3.1.

Table 3.1: Effective Tariff Rate, U.S.-Thailand Bilateral Trade 2001

Description # of products Customs value Calculated duty  Effective tariff
in HTS10 (£1,000,000) ($1,000,000) rate (%)
1. U.S. imports from Thailand 5,593 14,729 514 3.49
2. Applying U.S.- Singapore FTA
framework 2b schedule
- Stage A 3,023 5,075 397 7.81
- All other stages 2,244 8,207 26 1.17
3. After apply 2b schedule 5,593 14,729 21 0.14
4, U.S. exports to Thailand 4318 5,716 463 8.39
5. Applying AFTA CEPT
- Product under CEPT 2,845 3,496 226 6.47
- After apply CEPT 4318 5,716 237 4,14

Source: Trade data from NBER; Tariff rates from USS FTA, U.S.-ASEAN Business Council, and Thailand’s
Customs Department; Calculated by TDRI.

From Table 3.1, there are two main conclusions that we can draw. First, the U.S.-
Singapore FTA 2b schedule covers most of the items that the U.S. currently imports from
Thailand. Products in the Stage A, whereby zero tariff apply immediately, contain 3,023
items or 54 percent, and products in the All other Stages cover 5,267 items (3,023 + 2,244)
or 94 percent of total items imported. In contrast, the CEPT covers 2,845 items or 66
percent of items that Thailand imports from the U.S. Second, the margin of preference is
relatively high, about 7.81 percent, in products covered by the 2b schedule of stage A. [t
means the bilateral FTA between Thailand and U.S. is expected to generate a high and
immediate impact on a number of covered items. Eventually, the effective rate is only 0.14
percent. Comparing to the CEPT scheme, the immediate impact is found to be lower, 6.47
percent, and the final rate is found to be higher, 4.14 percent, but those generate a wider
margin of preference, 4.25 percent (8.39—4.14) than those of 2b schedule, 3.35 percent
(3.49-0.14).

Since the most likely benefit should fall to competitive products, one may want to
know how these products get boosted from the tariff reduction. The same analysis is done
on the selected products that have RCA greater than one and increasing over recent periods.
The results are in the Table 3.2 below:

“Note that this is just a rough estimation as the actual collected duties and customs value are not available in
disaggregated.
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Table 3.2: Effective Tariff Rate, U.S. - Thailand Bilateral Trade 2001 of Products with
RCA Greater than one and Increasing

Description #of products in  Customs value  Calculated duty  Effective tariff
HTS10 ($1,000,000) ($1,000,000) rate (%)
1. U.S. imports from Thailand 1,211 4,782 213 4.46

2. Applying U.S.— Singapore FTA
framework 2b schedule

- Stage A 671 2,017 170 8.41

- All other stages 488 2,369 27 1.12
3. After apply 2b schedule 1,211 4,782 17 0.36
4. U.S. exports to Thailand 1,418 1,567 189 12.05
5. Applying AFTA CEPT

- Product under CEPT 955 1,014 96 9.51

- After apply CEPT 1,418 1,567 92 5.89

Source: Trade data from NBER,; Tariff rates from U.S.-Singapore FTA, U.5.-ASEAN Business Council, and
Thailand’s Customs Department; Calculated by TDRL

Table 3.2 reveals that both schedules cover the so-called competitive products by the
same range. It is 1,157 items for 2b schedule or 20 percent of total imported items, and 955
items for CEPT schedule or 22 percent of the total. Because all margin of preference are
higher than those in Table 3.1, the expected impacts would be even stronger for competitive
products.’’ Therefore, tariff reductions would be expected to help increase the advantage of
Thai goods in the U.S. market and vice versa. The effect on the end selling price depends
on how the tariff reduction is going to pass-through to the domestic price level of both
countries. A price reduction, if happens, is believed to affect a number of third party
producers as well as domestic producers in Thailand and U.S. This is discussed in the next
section.

3.4 Losers?

Given that products covered in Table 3.2 are competitive, they are likely to be in
even better positions as a result of the tariff reduction. Therefore, they may have some
impacts on domestic producers. Table 3.3 looks in more detail at the products in Table 3.2
that are likely to get tariff reductions, item 2 and 5. There are some evidences that Thai
agriculture products might compete squarely with imported products. As it turns out in
Table 3.3, the current trade volume is rather low in “ISIC 111-130: Agriculture, Forestry,
and Fishing”, Moreover, margins of preference (not shown) are about 0.5 percent, 0.2
percent, and 0.0 percent respectively. Even for the item with high trade volume, those in
“ISIC 311-2 Food Manufacturing”, the effective tariff rate is about 0.9 percent. Therefore,
the tariff reduction as a result of the FTA may not change the trade volume much if the
margins of preference are very low.

12 There is one point worth mentioning. A negotiation may take time from the fact that the CEPT scheme is
not able to bring the tariff down close to what the 2b schedule rate does. However, if margin of preference
were censidered, the CEPT tariff would do the job.
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Table 3.3: Imports in 2001 of Competitive Products Appearing in
U.S.-Singapore FTA 2b Schedule and Thailand CEPT ($ million)

U.S. imports from U.S. exports to
Thailand under Thailand

ISIC Description USSFTA2b  under AFTA
schedule CEPT

111  Agriculture and livestock production 24 10
121  Forestry 0 7
130 Fishing 23 1
290 Other Mining 0 4

311-2 Food manufacturing 774 S0
321 Manufacture of textiles 154 7
322 Manufacture of wearing apparel, except footwear 8i4 0
323 Manufacture of leather and products of leather, 197 1
324 Manufacture of footwear, except vulcanized 143 0
331 Manufacture of wood and wood and cork products, except furniture 3 14
332 Manufacture of furniture and fixtures, except primarily of metal 157 1
341 Manufacture of paper and paper products 4 20
342 Printing, publishing and allied industries 7 8
351 Manufacture of industrial chemicals 124 101
352 Manufacture of other chemical products 19 47
354 Manufacture of miscellanecus products of petroleum and coal 0 14
355 Manufacture of rubber products 52 0
356 Manufacture of plastic products not elsewhere classified 8 24
361 Manufacture of pottery, china and earthenware 81 0
362 Manufacture of glass and glass products 6 124
369 Manufacture of other non-metallic mineral products 213 1
371 Iron and steel basic industries 16 1
372 Non-ferrous metal basic industries 14 4]
381 Manufacture of fabricated metal products 10 22
382 Manufacture of machinery except electrical 459 262
383 Manufacture of electrical machinery apparatus 849 129
384 Manufacture of transport equipment 9 8
385 Manufacture of professional and scientific 75 69
390 Other manufacturing industries 150 7

TOTAL 4,386 1,014

Source: Trade data from NBER; Tariff rates from USS FTA, U.S.-ASEAN Business Council, and Thailand’s
Customs Department; Calculated by TDRI.

On the other hand, items in “ISIC 382 Manufacture of machinery except electrical”
have the highest trade volume. Of the total in ISIC 382, about 19 percent of those items are
located in “ISIC 3821 Manufacture of engines and turbines”, 30 percent in “ISIC 3824
Manufacture of special industrial machinery and equipment except metal and wood working
machinery”, and 46 percent in “ISIC 3829 Machinery and equipment except electrical not
elsewhere classified”. Nevertheless, these products seem to have few, if any, local Thai
producers. In addition, there are some items that U.S. has been importing from Thailand
under the ISIC 382 with different categories. Those are, for example, items in “ISIC 3825
Manufacture of office, computing and accounting machinery” counted about 95 percent of
the Thailand imports under the ISIC 385 items.

In conclusion, those Thailand’s 1,157 items locating in the 2b schedule, which have
the RCA index greater than one and increasing over recent periods, should have slight
effects on the U.S. domestic producers. At the same time, Thai domestic producers should
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not be too much affected by those of 955 U.S. products in the CEPT scheme that also have
the RCA greater than one and increasing

3.5 Conclusion

With respect to trade in goods, an FTA between the U.S. and Thailand should be
expected to generate gains, more than loses to both countries. Like other general North-
South trading, U.S. and Thailand have trade structures complementary to each other. The
benefits of the FTA will be generated from reductions in tariff and other barriers to trade,
especially for items that are already fairly competitive in the world market. From the Thai
perspective, the bilateral Thailand-U.S. FTA should produce some positive net benefits to
Thailand as it struggles to revive its share in its most important export market.



Chapter 4
Macroeconomic Impacts for Thailand from
Reduced Barriers to Trade

The main objective of this chapter is to examine, and quantify where possible, the
macroeconomic impacts of the Thailand-U.S. FTA. By nature, the macroeconomic impacts
of a FTA tend to be widespread, and more complicated than a typical single economy
impact analysis. One of the best candidate tools to analyze the FTA impacts is the multi-
country computable general equilibrium model GTAP (Global Trade Analysis Project)
world model (see Hertel, 1997). The GTAP model is based on several computable general
equilibrium models (CGE) built for each country under the study, with added links between
countries, which can be altered with the commences of an FTA.

Recently, the Institute of International Economics (IIE) has released a study of the
impacts of U.S.-ASEAN FTAs (De Rosa, 2003). The De Rosa study not only uses the
GTAP model to study the economic impacts of the FTAs, but also compares the results with
the econometric estimates of bilateral trade flows using the concept of gravity models of
trade. Although the two models produce stark differences in terms of the magnitude of
trade creation from the FTAs, they confirm that in most cases the FTAs would benefit all
the countries involved.

In this study, we construct a single-country CGE model for Thailand and evaluate
the macroeconomic impacts on Thai economy if the Thailand-U.S. FTA is adopted in the
proposed context. The main purpose is to compare our result with De Rosa’s study.

We will briefly review the results of the De Rosa’s gravity model and then compare
the results the De Rosa’s GTAP and our TDRI CGE model.

4.1 Results from the Gravity Model

The key important feature of the gravity model in De Rosa (2003) is its ability to
study the removal of both tariff and non-tariff barriers (NTBs) between the United States
and the ASEAN countries. However, the weakness of this model, as pointed out by De
Rosa (2003), is its inability to account for trade diversions that are usually consequential to
the FTAs, and which would offset the benefit of trade creation. Hence, the impact of FTAs
under the gravity model should be used as upper bound estimates of the true impacts.

According to the gravity model, the prospective Thailand-U.S. FTA would increase
trade volume between Thailand and the Unites States by 118 percent in both ways (see
Table 4.1). So, in terms of trade creation, both Thailand’s exporter and U.S.'s exporter will
benefit equally. The benefits to Thai exporters would be greater if the United States
achieves FTAs with every ASEAN countries simultaneously, since the intra-ASEAN trades
will also increase, by exactly the same 118 percentage point.

While the gravity model may predict the upper bound estimates of trade increases
among the counterparts of the FTAs, it fails to measure the net impact on economic growth.
Since imports would expand as a result of FTAs, the domestic producers of importable
goods are facing more competition from aboard and will reduce their production scale, or
leave the businesses. This will have negative impacts on economic growth, and will offset
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the positive impact of increase exports. To evaluate more accurately on the economic
welfare of FTAs, a computable general equilibrium model should be employed.

4.2 Results from the GTAP and TDRI CGE model

The GTAP model is a publicly available CGE model of world trade and production.
It comprises 66 countries and regions and 57 commodity groups, uses 1997 data. Notably,
the model assumes that producers in each country produce and export products that are
differentiated from similar goods produced in other countries (Armington assumption). The
basic model does not incorporate dynamic effects, economies of scale, or imperfect
competitive conditions, including the real exchange rate necessary to maintain balance of
payments equilibrium for each country in the model.

For the application to the U.S.-ASEAN FTAs, De Rosa (2003) assumes that, for
each trade agreement simulations, tariffs on bilateral trade between the United States and
the trade partners were reduced to zero. Non-tariff barriers are calculated their tariff-
equivalence and then also reduced to zero. However, the GTAP model cannot be used to
study the impacts of liberalization of trade in services, border measures and domestic policy
restricting international trade in services. Hence, these measures are not modeled.

The CGE model developed by TDRI for this study is a single-country CGE. By
construction, it is less appropriate than the GTAP model in studying the macroeconomic
impact of Thailand-U.S. FTA, since it does not contain the U.S. economy. However, since
the TDRI CGE model is constructed based on more recent (2000) and perhaps more
accurate data, it can serve the purpose of cross checking the results with the GTAP model.

The TDRI CGE model consists of 79 commodities (goods and services). The
international trade block of the model is separated into the imports from and exports to the
United States and the rest of the world. Free trade agreement means the tariff rates on all
imports from the U.S. set to zero. On the export side, the TDRI CGE model is calibrated
until the export growth to the U.S. matches the same percentage growth obtained with the
GTAP model. No NTBs are treated in this model.

Table 4.1 compares the results from the gravity model, the GTAP and the TDRI
CGE model.

In general, the impacts on trade of the CGE model (the GTAP and the TDRI CGE
model) are much more modest in comparison with the gravity model results. This confirms
that the gravity model results should be taken as upper bounds. However, there are also
some differences between the results from the GTAP and the TDRI CGE model, in spite of
the fact that the TDRI CGE model assumes the same percentage growth of total Thai
exports (3.46%) as the GTAP model. A key difference is in the impacts on Thailand’s
imports from the United States. The GTAP model suggests a 4.68 percentage increase in
Thailand’s imports, while the same number from TDRI CGE model is merely 1.82 percents.
This is possibly due to the fact that the TDRI CGE model does not attempt to quantify, and
reduce to zero, the NTBs exercised in Thailand. With less-than-full-fledged trade
liberalization in the TDRI CGE model, some Thai domestic producers can still enjoy the
protection from those NTBs.
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Table 4.1 Economic Impacts on Thai Economy of the Thailand-U.S. FTA

Export 3.46 9.7 3.46
Export to U.S. 118 118 5.41
Export to ASEAN-4° 0 118
Export to ROW 291
Import 4.68 15.63 1.82
Import from U.S. 118 118 4,99
Import from ASEAN-4° 0 118
Import from ROW 1.37
Real GDP 1.34
Agriculture 2.25
Industry 1.70
Services 0.85
Nominal GDP 0.72 -5.34 2.71
Tariff Revenue ($Mill change) 1,531 -7,918 -226

Source: | Summarized from De Rosa (2003), “U.S. Free Trade Agreements with ASEAN,” Institute for
International Economics, (Draft) April 14, 2003.
2 Simulation results of TDRI CGE Model
Note: 3 Intra-ASEAN means forming a U.S.-ASEAN free trade agreements where trade within the ASEAN
are also free.
4 UTL denotes unilateral trade liberalization on a nondiscriminatory basis.
5 ASEAN-4 includes Indonesia, Malaysia, Philippines and Singapore.

Because imports are leakage from the economy, the smaller increase of Thailand’s
imports in the TDRI CGE model is thus responsible for the greater economic welfare,
measured here in term of economic growth alone, to Thailand under the TDRI CGE model.
Specifically, the nominal economic growth for Thailand is 0.72% and 2.71% under the two
models. The TDRI CGE model also calculates the impacts on the real economic growth
and its components. The overall economic growth in real term is 1.34%. The agricultural
sector clearly benefit more than proportionately (2.25%), followed by the industry and the
service sectors (1.70% and 0.85%). The real economic growth is lower than the nominal
economic growth in spite of the lowering of import tariffs, is most likely due to the
increased export demand (3.46%), which pushes up the general price.

The GTAP model produces an interesting result under the assumptions of the
unilateral trade liberalization. With this assumption Thailand stands to lose, the nominal
economic growth reduced by as much as 5.34 percent. According to De Rosa (2003), this is
because of the negative term of trade effect.

The other difference between the GTAP and the TDRI CGE model is the impacts of
the Thailand-U.S. FTA on the tariff revenue of Thai government; the former model predicts
a gain of $1,531 million in 1997 value and the latter predicts a loss of $226 million in 2000
value. The revenue loss under the TDRI CGE model arise from its prediction that increase
in Thailand’s imports are mostly from the United States, for which the tariff rates are set to
zero. The De Rosa report does not disaggregate Thailand’s imports by origin, but it is
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presumed here that the Thai government may raise its tariff revenue from imports from the
other parts of the world.

One of the main issues of free trade agreements is how they affects the well being of
the residents of the trade partners. When restricted to the economic consideration, one
could look at the FTA impacts on returns to factor of production. Table 4.2 shows the
impacts of Thailand-U.S. FTA on the returns to four types of production inputs in Thailand.
Under the GTAP model, the bilateral FTA raise returns on all inputs except the natural
resources. Land return increase by the most, 0.21% from its base value before the FTA.
Only returns to labor input is available from the TDRI CGE model (the return to capitals are
fixed exogenously and land and natural resources are not modeled explicitly). The labor
return in TDRI CGE model is considerably higher than in the GTAP model, due mainly to
the higher economic growth, and the fact that capital returns are not changed.

Table 4.2 Factor Return Impacts for Thailand of Thailand-U.S. FTA

Land 0.21 -2.56

Capital 0.02 0.24

Labor 2.89
Unskilled Labor 0.02 0.23
Skilled Labor 0.03 0.30

Natural resources -0.17 243

Source: 1 Summarized from De Rosa, Dean A. (2003), “U.S. Free Trade Agreements with ASEAN,”
Institute for International Economics, (Draft) April 14, 2003.
2 Simulation results of TDRI CGE Model.

In summary, the TDRI CGE model does not contradict with the results given in by
the GTAP bilateral FTA study. However, the models reviewed so far share one common
shortcoming; the results are largely comparative static comparison of the situations before
and after the FTA takes place. There is no explicit time dimension to these results, namely,
how long it would take for the impacts to be fully realized. In general, one would expect
the full impacts when all the adjustments needed toward the changed environment (lower
tariff rates and abolishment of NTBs) are completed. Adjustment to the new tariff rates
should not take too long, as most businesses are already constantly altering their sales
following price changes. On the other hand, reduction or abolishment of non-tariff
measures, depending on the nature of the measures in question, can take variable timeframe
to reach full impacts.

4.3 General Discussion

Choosing the Results from Different Models

Except for the case of unilateral trade liberalization where the negative term of trade
effect is strong, all the studies presented in this chapter reveal that Thailand would gain
from the Thailand-U.S. FTA as far as the macroeconomic improvement is concerned.
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However, the positive impacts exhibit a wide range of possibility, depending on both the
modeling technique and, perhaps more importantly, the underlying assumptions.

If the Thailand-U.S. FTA takes the form similar to the U.S.-Singapore FTA, the
GTAP bilateral model seems to produce the most plausible results on the gain from the
FTA. The model is by construction capable of incorporating both the trade creation and
trade diversion resulting from the FTA. Moreover, the GTAP bilateral model also reduces
the non-tariff barriers.

The results from the TDRI CGE model can be used as an alternative outcome if the
negotiation between Thailand and the United States leads to a free trade agreement that
allows protection on some of the sensitive products or sensitive areas on Thailand side. If
that is the case, then Thailand would stand to gain more from the FTA in comparison with
the results from the GTAP bilateral model. Of course, if the United States also demands
maintaining some of the restriction in return for the remaining protection of Thai imports,
then the gain for Thailand under the TDRI CGE model would be reduced (along with the
exports to the United States).

Long-term Economic Impacts of the FTA

Notice that, except for the gravity model, the impacts of the Thailand-U.S. FTA are
not very great. Even with the TDRI CGE model the real economic expansion following the
FTA is merely 1.34 percent. If the impacts take three years to fully realize, the additional
growth rate from the FTA is less than half a percentage point annually. There seems to be
no cause then for rushing the negotiation process.

However, perhaps the more important impacts of the FTA are its influence on the
long-term economic performance of the counterparts. Each FTA comes with greater
competition and more open economy, the benefits of which are often better measured in a
dynamic rather than static study. Positive dynamic effects include the economy of scale,
contestable markets, and productivity enhancement arising from the adoption of new
technology and stimulation of innovations.

The long-term impacts of the FTA may also be realized through direct investments.
Export-originated foreign investment may potentially further increase economic growth.
Modernization of the services economy and diffusion of higher levels of technology, know-
how, and labor and management skills are essential for Thai economy to move ahead and
escape the demise of competition from lower-wage emerging market countries such as
China, Vietnam and Laos.

Of course, the long-term benefits can be realized only if the transition is smooth and
acceptable to most parties involved. Several issues in the sensitive areas must be dealt with
carefully. Moreover, there are some elements in the U.S.-Singapore FTA template that may
not be best of the interest of Thai people. These are the subjects of the subsequent chapters
of this report. As is often said, a freer trade is desirable only if when accompanied by a
fairer trade.



Chapter §
Thailand-U.S. FTA on Agricultural Products

5.1 Introduction

The failure of the Cancun Ministerial Conference, once again, indicates how
difficult it is for the multilateral negotiations to reach any preliminary agreements on
agriculture--one of the most sensitive sectors in trade negotiation. Although many trade
experts believe that, sooner or later, some kind of agreement on agriculture will be reached,
the delay would have some negative impacts on the world agricultural trade and the
economic welfare of farmers in many developing countries.

The inclusion of agricultural liberalization in the Thailand-U.S. FTA will be a small
step in promoting freer trade in agriculture. However, its impacts may not be small, given
the fact that both countries are two of the world major food exporters, with the U.S. having
huge comparative advantage in temperate agriculture, and Thailand having comparative
advantage in tropical products. Yet, trade between the two parties have been restricted by
both tariffs and non-tariff measures (NTMs).

The objectives of this chapter are threefold. First, it will identify trade barriers and
issues raised by both countries. Secondly, it attempts to quantify the economic gains from
the prospective FTA. Finally, the chapter will draw some implications about necessary trade
and domestic policy reforms for the Thai government, and identify the key issues of
negotiation for the Thai trade negotiators.

Section 5.2 is a discussion of the importance of agricultural trade between Thailand
and the U.S. Trade barriers, which include tariffs, non-tariff barriers and other
administrative protection measures, are identified in Section 5.3. The economic impacts of
the elimination of agricultural tariffs and NTMs are analyzed in Section 5.4. Finally, policy
implications and key issues for the Thai trade negotiators are discussed.

5.2 The Importance of Agricultural Trade between Thailand and the U.S.

Thailand and the U.S. are important trading partners in agricultural products. The
U.S. has been the second largest market for Thai agricultural exports and the largest
supplier of Thailand’s agricultural imports (Figure 5.1). At the same time, the U.S. is the
largest suppliers of agricultural products for Thailand, accounting for 14-15 percent of Thai
imports of agricultural products. However, Thailand is not the major market for the U.S.
agricultural exports, accounting for less than one percent of the U.S. exports. Thailand is the
22™ largest market for the U.S. agriculture. But Thailand is the fourth largest supplier of the
U.S. agricultural imports (Figure 5.2).
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Figure 5.1 Percentage Share of Agricultural Product Export and Import of
Thailand in 1998 and 2002
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Figure 5.2 Percentage Share of Agricultural Product Export and Import of the
U.S. in 1999 and 2001

EXPORT 1969 EXPORT 2001
($ 68,573 mil) .
Ciacti ($72022mi)
19% 20%
other | other
T 49% °Japan 47% eJapan
|
‘ 20% 18%
Thailand Mexico Thailand Mexico
L S 1% 11% 1% 14%
l e
| Import 1999 1 Import 2001
[
($ 76,138 mil) } ($ 77,696 mil)
Canada ‘ Canada

Mexico Mexico

L 3%

The analysis of trade pattern also reveals that Thailand is dependent upon trade with
the U.S. than the other way round. Table 5.1 indicates that the share of Thai agricultural
imports from the U.S. is about 14-15 % while the share of Thai exports to the U.S. is
slightly lower, i.e., 12-17%. However, the share of U.S. export to Thailand is very small
(about 0.6-0.8%) comparing to the share of U.S. import from Thailand (3.7-4%).
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While Thailand has become a more important U.S. trading partner, the U.S. has
become less important for Thailand. The U.S. agricultural exports to Thailand, experienced
very high growth in the 1999-2001, resulting in an increased share of U.S. total agricultural
exports. Despite the low growth rate of U.S. agricultural imports from Thailand in the same
period, its share in the U.S. total agricultural imports still increased albeit slightly (see Table
5.2). However, the value of Thai exports to the U.S. declined by 3 percent per year during
1998 and 2002. The share of export to the U.S. in Thailand’s total agricultural exports and
the import from the U.S. as the share of total Thai imports also declined slightly in the
1998-2002 period. This implies that Thailand has been diversifying its agricultural exports
and imports away from the U.S. market.

Despite the slightly increased share of Thai products in the U.S. agricultural imports,
Thailand has not been able to maintain the share in its major exports in the U.S. market,
particularly in the seafood, shrimp, rice, fruit and vegetable markets (see Table 5.3a). The
notable exception is rubber. Most of the U.S. major exports to Thailand have also
experienced the smaller share in Thai market, except cotton (Table 5.3b).

Total value of Thai agricultural trade between Thailand and the U.S. has shown a
fluctuating pattern with no clear positive trend (Figure 5.3). While Thai exports to the U.S.
increased in the 1998-2000 period, they suffered a decline after year 2000, reflecting the
decline in the world agricultural prices. The same pattern of imports from the U.S. is also
confirmed in Figure 2.3. Among the top 30 exports at 6- digit HS code, half experienced
higher value and the other half declined (Table 5.4). For the top 30 imports of Thailand, 19
products enjoyed increased value (Table 5.5).

Figure 5.3 Export, Import and Balance of Trade between Thailand and the U.S.
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The major Thai exports to the U.S. market are processed seafood, frozen shrimp,
rubber, rice, tapioca, fruits and vegetable while the important Thai imports from the U.S. are
oil seeds, cotton, cereals (especially wheat), soybean oil and cake. Such pattern of trade
reflects the differential resource endowments and climatic conditions.

As shown in Table 5.4, Thailand has enjoyed large agricultural trade balance (about
$500 million per year) with the U.S. But the net balance has shown a declining trend in the
1993-2002 period (Table 5.6).

Table 5.6 Thailand's Export, Import and Balance of Trade for Agricultural Products

(Unit: Million USS)

Year Export Import Balance of Trade
U.S.A. World % of US.A.| U.S.A, World | % of US.A.| US.A, World
1993 873 6,445 13.54 370 2,262 16.38 503 4,184
1994 1,137 7,755 14.67 334 2,489 13.42 803 5,266
1995 1,202 9,092 13.22 464 2,812 16.51 738 6,280
1996 1,081 8,916 12.13 612 1,602 38.21 469 7,315
1997 700 5,604 12.50 377 2,154 17.49 323 3,450
1998 1,000 7,202 13.88 604 2,517 24.00 396 4,685
1999 931 7,003 13.30 489 3,745 13.05 442 3,258
2000 1,221 7,337 16.64 682 2,828 24.11 539 4,509
2001 1,016 7,031 14.45 584 3,191 18.30 432 3,839
2002 814 7,124 11.43 437 3,336 13.09 377 3,787

Source: Ministry of Commerce.
5.3 Trade Barriers

The fact that the U.S. is one of the most important trading partners of Thailand while
Thailand is not the most important market for the U.S. exports may be explained by a
number of factors, including the structure of trade barriers in both countries. The bilateral
trade agreements between the two countries offer opportunities for negotiations on those
sensitive issues of trade barriers.

Tariffs

Thailand-U.S. agricultural trade is more restricted than the manufactured trade as
both countries impose higher tariffs on agricultural products (Table 5.7).

Table 5.7 Average MFN Tariff Rates' by Sector, 2001

Sector Average Thailand Tariff rates
Agriculture' 16.1 2.6
Manufacture 15.9 39
All goods 16.5 4.0

Note: (1) Using the WTO definition of agriculture which does not include fishery and rubber.
Source: WTO,
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Despite a series of tariff reforms since 1995 that resulted in a reduction of average
applied tariffs (Poapongsakorn et al. 2002), the Thai most favored nation (MFN) applied
tariffs are notoriously one of the highest rates in Asia. The Thai average MFN rate for
agriculture is 23.6 percent comparing to 7.1 percent for the U.S. More than 43 percent of the
Thai tariff lines for agricultural products have applied rates exceeding 20 percent,
comparing to only 1.3 percent of the U.S. tariff lines (Table 5.8). The tariff peaks in
Thailand are found in meat and dairy products, sugar, alcoholic, beverages, tobacco, fruits
and vegetables. The Thai agricultural tariffs also have very high dispersion, ranging from 0
to 242 percent for out-of-quota tariff on raw silk. The third characteristics of the Thai tariffs
is the positive tariff escalation since the average tariffs for raw materials and semi-finished
products (43.5% and 48%, respectively) are higher than that for the fully processed final
products in 2000.

Table 5.8 No. of Tariff Lines for Agricultural Imports in Thailand and the
United State, classified by tariff rates, 2001

Rate of Duty Thailand U.S.A.

No. of Line % No. of Line %
Specific rate 34 1.8 746 31.4
0% 77 4.1 601 25.3
1%-5% 180 9.5 326 13.7
6%-10% 247 13.1 438 18.4
11%-20% 530 28.1 233 5.8
21%-30% 401 21.3 20 0.8
31%-40% 188 10.0 1 0.0
41%-50% 141 7.5 - -
more than 50% 37 4.6 12 0.5
Total 1,885 100.0 2,377 100.0
Average Tariff (28 chapters) - 23.62% - 7.14%
Average Tarff (WTO) - 16.10% - 2.60%

Note: Average rate is calculated from the advalorem rate.

Sources: 1) The Customs Department for Thai Tariff rate 2001.
2) www.ustr.gov for U.S.A. Tariff rate 2001.

The high tariffs may exaggerate the actual level of nominal protection in Thailand.
First, a number of products with tariff peaks are major exports in which Thailand have a
strong comparative advantage. They are rice, sugar and coffee, which have the out-of-quota
tariff rates of 58, 104 and 100%, respectively. Second, the applied tariffs for a number of
products are much lower than the bound rates, e.g., maize and soybean.

Despite having low average tariff rates, the U.S. tariff system still exhibits a
moderate level of protection for a number of agricultural products. First, the average taniff
rate on agricultural products is higher than the overall average (7.1 VS 4.0%). Secondly,
there are still a few products with maximum tariff rates exceeding 100 percent, e.g.,
manufactured tobacco (350%) and oil seeds (163.8%) (see Table 5.9). A number of
products that are Thailand’s important exports still have moderate tariff rates, e.g.,
vegetables and fruits (with average tariff rates exceeding 10%), pineapples (29.8%), fish
and fish products (26 percent), etc. Thirdly, the U.S. tariff system still contains as many as
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746 tariff lines with specific tariff rates, comparing to 34 tariff lines for Thailand (Tables
5.8 and 5.9). The specific tariff rates are non-transparent tariffs because tariff rates will
depend upon the value of the products, with low valued products being taxed more heavily
than the higher valued products. Finally, in the WTO Agreement on Agriculture, the U.S.
converted the non-tariff measures of 54 products into the tariff quotas, comparing to 23
products for Thailand (See Table 5.10). Some of these tariff-quota products are important
Thai exports, €.g., sugar, starch, and tobacco products. As will be discussed below, the
existing quota administration has severely restricted the access of those Thai exports.
Similarly, Thailand also imposed tariff-rate quota (TRQ) on 23 products. A few items of
those TRQ products are also the important U.S. exports, i.e., soybean and corn. However,
due to high demand from the livestock industry, the applied tariffs are much lower than the
bound rates and the actual quotas allowed by the Thai government also vastly exceed the
committed quotas (Poapongsakorn, et al. 2002).

Non-tariff Barriers

Agricultural trade between U.S. and Thailand is widely affected by NTMs. Some
sub-sectors are subject to higher incidence of NTMs, particularly meat, other animal
products, sugar, fruits and vegetable products.

In accordance with the WTO agreement, the Thai government regulates imports and
exports of 121 products, 26 of which are agricultural import regulations (out of 63 import
measures), and 34 are agricultural products out of 54 export regulations (see Table 5.11).
Interviews with the officials in the relating government agencies and with the private
companies reveal that the enforcement is very lax as the Customs Department and
responsible agencies do not have adequate resource and expertise.

The U.S. has higher frequency of NTMs to regulate agricultural imports than
Thailand (see Table 5.12). The most popular regulations are the sanitary and phytosanitary
standard measures (SPS) and prior notification before importing in accordance with the
Bioterrorism Act, which applies to all food products that are subject to SPS measures.

The U.S. also has more varieties of NTMs than Thailand (Table 5.11). Moreover,
some states, e.g., California, also impose additional NTMs on agricultural imports such as
the standards on organic agricultural products. However, the U.S. government provides
detailed information on their regulations such as the specific type of products subject to
regulations (e.g. the specific HS category), the names of regulating agencies and the
procedures. Although the regulating agencies in Thailand have already provided such
detailed information for importers, it is surprising that there are still frequent complaints by
the foreign companies about the complicated and non-transparent regulations in Thailand.
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Table 5.11 Import and Export Regulatory Measures

Thailand Number of products
All _Agricuitural
Import measures 63 26

- license 4] 21

- market orderly 2

- import surcharge 3

- prohibition .

- sanitary & phytosantary measures - 90

- technical barriers (TBT) 190 -
Export measures 54 38

- export permits 39 n

- market or derly 10 7

- prohibition S -
Export & import measures 4 -

- control 1 -

- market or derly 1 -

- prohibition 2 -
Tariff quot as - 23
USA

- Advance notification - all kinds of food

- (Bioterrorism Act)

- Sanitary & phytosantary 27 25

- Tariff quota - 54

- Production standards 8

- Environmental standards 4

- Import regulations 2 1

- [mport measures by FDA - 7

- Quantity restriction 2 1

- Import permits - 1

- Califomia Proposition 65 some chemical

products and state regulations

- Organic agricultural standards some products

and state regulations

- Rule of origin 2 1

- ADD 6 non-ag 6

- Labilling 2 non-ag 2

- Labor standards non-ag |

- Safesuards non-ag |

- Labor standards 1 -

- Safesuards 1 -

- Export control i -

Sources: (1) www.dft.moc.go.th
(2) Institute of Industrial Standards
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Chapter 5

Thailand imposes high frequency of NTMs on oil and fat (see Table 5.12).

Table 5.12 Trade and Protection in the United States and Thailand, 2000

For both countries, the products that are subject to relatively high frequency of
NTMs are animal and animal products, vegetable products and food and beverages. In
addition, the U.S. also has high frequency of NTMs on hide and leather products, while

l Frequency of Non-tariff Barriers (%)
Country, HS Section US.A. Thailand
United States
I. Animals and Animal Products 99.1 8.85
11. Vegetable Products 52.0 40.01
11 Fats and Oils 7.1 496
Iv. Foods, Beverages, and Tobacco 57.3 49.51
V. Mineral Products 57 -
VL Chemical Products 24.8 -
VIIL Rubber and Plastics 10.5 -
VIII. | Hides and Leather 43.2 -
IX. Wood and Wood Articles 28.2 -
X. Pulp and Paper Products 0.0 -
XL Textiles and Apparel 35.1 -
XIL Footwear and Accessories 52 -
XIIl. [ Stone and Ceramic Products 26 -
XIV. |Precious Stones and Metals 0.0 -
XV. Base Metals and Products 8.8 -
XVL. | Machinery and Electrical Equipment 218 -
XVII. | Transport Vehicles and Equipment 46.8 -
XVIIL | Optical and Scientific EQuipment 29 -
XIX. | Arms and Ammunition 100.0 -
XX. Miscellaneous Manufactures 18.5 -
XX1. | Works fo Art 7.1 -

Al Products 27.5 -

Source: UNCTAD, Trade Analysis and Information System (TRAINS), Version 8.0, Spring 2001.

Note: NTB data refer to 1999 for U.S.A., 2002 for Thailand.

the EU, 14% by South Korea, 13% by ASEAN and 11% by Japan.

A study of 260 NTM measures against Thai exports in 1999 found that 35 percent of
the measures were SPS measures and 3 percent were TBT. The U.S. had the fifth largest
number of SPS measures against Thai exports (8% of all measures), comparing to 17% by

The U.S.-FDA web site provides the information on the incidence of import
detention by the country of origin and causes of detention. Table 5.13 shows that in 2001
there were 1,340 cases of import detentions against Thai products. There were only ten
countries whose products were subject to more detention than Thailand. And yet all those
countries, except India, had higher percentage share of the U.S. imports than Thailand. In
the first two months of 2002, Thailand ranked 8th in terms of number of detentions.
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Detailed investigation shows that 66 percent of the products detained by the U.S.-FDA were
agricultural and simple processing products, i.e., 11.75 percent were processed foods and 22
percent were manufactured products. It should be noted that the U.S.-FDA lists more than
100 causes of detentions, many of which are subject to highly subjective judgement of the
officials.

There is one important non-tariff barrier affecting Thai sugar export to the U.S. The
Thai sugar export to the U.S. has been severely limited by the tariff quota to only 1.3-1.4
percent of total quota (or 14,743 ton in the 2000/2001 crop year). The existing quota
allocation by the U.S., which is determined by the political consideration, allows no chance
for Thai sugar exporters to obtain more import quotasI3 .

Table 5.13 Frequency of Thai Agricultural Food Exports Subject to Detention by the
US-FDA under the SPS and TBT Measures

Mar. —Dec. 2001
Products Cases % of total detentions
from all countries
| Agriculture 708 5.5
Grain and starch 116 24.1
Fruits and vegetables 211 35
Meat and dairy 3 03
Fishery and seafood products 281 9.5
Beverages 81 10.6
Others 16 1
Processes food products 126 5.5
Human food 123 6.2
Animal feeds 3 0.6

Source: USA-FDA, Import Detention report (website)

Administered Protection and Other Barriers

There are also other types of administered protection investigations and actions that
affect agricultural trade, i.e., anti-dumping (AD) and subsidy and countervailing (CV)
investigations (De Rosa 2003). According to the report by the World Trade Organization on
the implementation of the Uruguay Round agreements on AD and CV, the U.S. initiated 4
AD and 2 CV investigations against Thailand, two of which involve agricultural products.
One recent important threat against the Thai shrimp exporters is the AD investigations
against 14 exporting countries (including Thailand) filed by the U.S. shrimp producers in 8
states. If the investigation results in AD action, Thai exporters will likely lose their market
share to competitors from Latin America and Vietnam. The U.S. also unfairly prohibited
import of certain shrimp and shrimp products on a ground that the catching method killed
sea turtles. However, the WTO panel ruled that the U.S. action was inconsistent with the
WTO agreements.

Imports of Thai chicken meat are also banned because Thailand is not free of New
Castle disease, despite the fact that Thailand has been one of the major suppliers of frozen

13 See a letter by the Thai Sugar Associations to the Prime Minister on 7 December 2001.
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chicken meat to Japan and EU, which are economies with the strictest SPS standards. Only
chicken cooked at 72.2 degree or higher are allowed. The Thai business has attempted to
obtain a permission to export frozen chicken to the U.S. The Thai Department of Livestock
Development and some Thai chicken producers have contacted the U.S.-FDA and made
inquiry about its import regulations and procedures to export chicken meat to the U.S.
market. Although necessary documents were filed in October 2001, a follow-up inquiry in
September 2002 found that more documents were needed. After the submission of complete
set of documents in April 2003, the Food Safety and Inspection Service (FSIS) notified that
it will take about a year to review the documents and if the review is satisfactory and the
U.S. officials will be sent to inspect the Thai factories in 2004. After that it will take another
4-6 months to consider the information and result from factory inspection. Then there will
be also a public hearing procedure that will take another two months before the actual
import of chicken meat can resume. The above information on the attempt of Thai chicken
producers is an evidence of protection taken by the U.S. agencies against some sensitive
products.

Thai rice exporters also raise a concern about the U.S. rice export subsidy and
domestic support, which will not only allow the American rice to have competitive edge
over Thai rice in the world market, but will also enable U.S. rice to unfairly penetrate the
Thai market.

The 2002 USTR report on foreign trade with Thailand provides an indication of the
major issues of trade barriers seen by the United States and its business. First, high duties on
agriculture and food products are the main impediments to U.S. exports of high value fresh
and processed foods. Import duties on agricultural and processed food goods are as high as
55 percent, 40-60 percent for consumer ready food products, meats, fresh fruits and
vegetables, and pulses. For example, dry peas, chickpeas, frozen French fries which face a
tariff rate of 36 percent, and pears and cherries with a tariff of 60 percent. When import
duties, excise tax and other surcharges are calculated, imported wines face a total tax of
nearly 360 percent. In addition, there are import license fees for meat products, e.g., $114
per ton on beef and pork. Secondly, phytosanitary standards for certain agricultural products
may be applied arbitrarily. Thirdly, the standards, testing, labeling and certification permits
required for the importation of all food and pharmaceutical products are costly and the
permission process is complex and burdensome. Finally, although the Customs Department
has recently streamlined the customs procedures and adopted the customs valuation method
in accordance with the WTO agreements, international business community still regards
Thai custom procedures to be complicated and inconsistently applied.

5.4 Impacts of FTA

Assessing the economic benefits of the bilateral FTA requires a quantitative model
to analyze the impact of removing all trade barriers in both agricultural and non-agricultural
trade. An appropriate method of assessing such impact is to use a computable general
equilibrium model of world trade and economic activities. Since the assessment has been
done elsewhere (De Rosa, 2003, and Chapter 4 of this report), this chapter will briefly
summarize those results. In addition, it will attempt to measure the relationship between the
agricultural trade of Thailand and the U.S. using the rank correlation of revealed
comparative advantage indices (RCA). '
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Using a gravity model, De Rosa (2003) finds that the prospective U.S.-ASEAN FTA
would add 15 percent ($118 billion) to overall U.S. merchandise exports of which $16
billion will be exports to Thailand, and 17 percent ($208 billion) to overall U.S.
merchandise imports of which $37 billion will come from Thailand. No separate impact of
agricultural trade liberalization is reported.

When a computable general equilibrium model is used, the results show a lower
increase in total exports than the gravity model. Total exports would increase by between 1
percent (for Malaysia) and 5 percent (Philippines). For Thailand, exports would increase by
3.5% (or $780 million). But for the U.S., the FTA with Thailand would result in the largest
economic gain of $824 million for the U.S. exports. The U.S. welfare gains are attributable
to the increased terms of trade. It is also very interesting to find that the increases in
ASEAN exports to the U.S. would particularly come from the expansion in certain
agricultural crops and processed foods, textile and apparel and miscellaneous manufactures.
The FTA would also particularly boost the U.S. exports of processed foods, forestry and
fishery products and motor vehicles to Thailand.

Using the TDRI CGE model, Chapter 4 of this report finds that the bilateral FTA
will boost Thai exports to the U.S. by 5.4 percent and Thai imports from the U.S. will also
increase by 5 percent. The resuits on agricultural trade confirm our expectation that the FTA
will boost agricultural trade and agricultural GDP more than manufactured goods (see
Chapter 4). Thai agricultural exports to the U.S. will increase by 11.8 percent, comparing to
3.6 percent increase in its import from the U.S. The smaller change in Thai agricultural
imports is because the TDRI CGE model does not contain information on the NTMs. Had
they been included, the Thai agricultural imports from the U.S. will be larger. Results from
Chapter 4 also show that the Thai farmers will obtain the largest gain in term of the
percentage increase in agricultural GDP.

To tackle the data limitation in the TDRI CGE model, this chapter attempts to
estimate the direct impact of FTA on agricultural trade, using the simple method of
matching Thailand's exports with the U.S. imports. There are two channels of potential
increase in Thailand-U.S. trade generated by the FTA. The first channel is that after the
tariffs and NTMs between the two countries are eliminated, Thai exports of the products
that have already been exported to the U.S. will increase because their prices will be
reduced by the reduction in tariffs. Some of the Thai exports to other countries will also be
diverted to the U.S. market. The U.S. exports to Thailand will also increase for the same
reasons. To be conservative, the estimated gain will be derived for products that both
countries have strong comparative advantage, i.e., RCA is greater than one. The price
elasticity of demand is assumed to be two, i.e., a ten-percent decrease in price will lead to an
increased export of 20%. The average price of Thai imports as assumed to reduce by 23.6
percent, and that of Thai export will decline by 7.1 percent as a result of tariff elimination.
The estimated results in Table 5.14 shows that the FTA increases Thai exports to the U.S.
by 15 percent. The U.S. export to Thailand would increase by about 37.5 percent.

The second channel of potential trade impact come from the expansion of trade in
the products that Thailand has already exported to the rest of the world, but has not yet been
shipped to the U.S. Tariff reductions in the U.S. will divert some of the Thai exports to the
U.S. market. The estimation method for the second-channel benefits for Thailand is as
follow:
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(a) We match the Thai exports with the U.S. import from the world and keep
the lowest values and subtract them from the existing Thai exports to the
U.S. The net value is the potential export increase from the second channel.

(b) Only the values for Thai exports that have RCA exceeding one are counted
as the potential gain.

(¢) The values in (b) is muitiplied by 0.14 which is the product of percentage
decline in prices (7%) and the price elasticity of demand for export (2).

The results shows that the U.S. exports of new products to Thailand will increase by
29.6 percent of existing U.S. exports to Thailand, while Thai exports to the U.S. will
increase by 6.8% (Table 5.14).

Table 5.14 Rank Correlation of RCA of Agricultural Exports between Thailand and

the U.S.A.
RCA Rank Correlation U.S.A.
Commodities 1996 1997 1998 1999 2000
All Agricultural Product 0.06** | -0.064**| 0.02 0.05 -0.047*
Live animals 0.00 -0.05 0.02 0.00 0.00
Meat and edible meat offal 0.05 0.06 . . 0.03
Fish, crustaceans, molluscs, aquatic invertebrates nes 0.04 0.08 . . 0.05
Dairy products, eggs, honey, edible animal productnes | 0.25 0.22 1.00* | 0.50 0.21
Products of animal origin, nes 0.20 0.03 1.00 1.00 0.27
Live trees, plants, bulbs, roots, cut flowers etc 0.02 -0.26 -0.22 -0.21 -0.37
Edible vegetables and certain roots and tubers 0.01 -0.07 -0.06 | -0.03 |-0.09
Edible fruit, nuts, peel of citrus fruit, melons -0.25 -0.25 -0.26 -0.362* | -0.348*
Coffee, tea, mate and spices 0.10 0.30 0.20 0.34 0.28
Cereals 0.12 0.20 0.23 0.46 0.19
Milling products, malt, starches, inulin, wheat gluten -0.15 -0.02 . . 0.00
Qil seed, oleagic fruits, grain, seed, fruit, etc, nes 0.25 0.12 0.26 0.29 -0.02
Lac, gums, resins, vegetable saps and extracts nes -0.28 -0.10 -0.50 -0.50 -0.15
Vegetable plaiting materials, vegetable products nes 0.43 0.19 0.70 0.50 -0.632*
Animal,vegetable fats and oils, cleavage products, etc 0.03 -0.20 . . -0.06
Meat, fish and seafood food preparations nes -0.20 -0.21 . . -0.25
Sugars and sugar confectionery -0.37 -0.39 . . -0.39
Cocoa and cocoa preparations 0.51 0.21 . . 0.31
Cereal, flour, starch, milk preparations and products 0.06 -0.11 . . 0.09
Vegetable, fruit, nut, etc food preparations 0.06 -0.02 ; . 0.00
Miscellaneous edible preparations 0.14 0.20 . . 0.16
Beverages, spirits and vinegar 0.464* | 0.510* . . 0.556*
Residues, wastes of food industry, animal fodder 0.02 0.14 -1.00 -1.00 0.16
Tobacco and manufactured tobacco substitutes 0.07 0.02 1.00* | 0.50 -0.03
Wood and articles of wood, wood charcoal 0.11 0.10 . ; 0.11

Sources: Calculated from PC-TAS, UN, 2002,
** Correlation is significant at the .01 level (2-tailed).
* (Correlation is significant at the .05 level (2-tailed).
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To confirm the results, this study estimates the rank correlation coefficients between
the RCA indices of agricultural exports of Thailand and the RCAs of other countries
including the U.S. and Japan. Figure 4.1 compares the rank correlation coefficients of RCA
with the per capita GDP, which is the proxy of cost of production. Using Thailand as a
reference, Figure 4.1 divides countries into 4 quadrants. Countries that fall into the
southeastern quadrant or the northeastern quadrant but with the low values of rank
correlation are countries whose trade is complementary to Thailand. Since the U.S. falls in
the Southeastern quadrant, Thailand-U.S. FTA would lead to more trade creation because
trade between the two countries are complementary. Note that the Thailand-U.S. FTA may
result in more trade creation than the Japan-Thailand FTA because trade between Japan and
Thailand is mildly substitutable.

Figure 4.2 is similar to Figure 4.1, except that it calculates the rank correlation of the
U.S.’s RCAs with those of its trading partners. One interesting result is that the FTA
between the U.S. and ASEAN would result in more or less the same magnitude of increased
trade in Thailand, Malaysia and Philippines. Since the U.S.-Indonesian trade exhibits a
complementary structure, a bilateral FTA may generate more trade than the bilateral FTA
with the other three ASEAN countries.

To identify the products that would be generated by the bilateral FTA, Table 5.14
shows the RCA rank cotrelation coefficients between Thai and the U.S. agricultural exports.
The estimates show that the Thailand-U.S. exports of the following products are
complementary (having negative rank correlations), live animals, live trees and plants,
edible vegetables, fruits, oil seeds, lac, gums and vegetable saps, fats and oil, meat, fish and
sea food preparations, sugar, tobacco, etc. There are also a number of products with very
small positive rank correlation coefficients, which imply that Thailand and the U_S. are not
direct competitors in those products. Finally, the overall coefficient of rank correlation for
all agricultural products is also negative and significant, confirming that Thai agricultural
products are complementary to those of the U.S.

5.5 Conclusion and Recommendations

The analysis here finds that Thailand and the U.S. would enjoy significant economic
gains from the FTA that includes free trade in agriculture. Thailand’s agricultural exports
would increase by 5-22 percent of the existing trade with the U.S., while the U.S. exports
would also increase by 4-67 percent. According to the TDRI’s CGE model, the Thailand-
U.S. FTA would yield significant welfare gain for the Thai agriculture (2.3 percent increase
in GDP). It should also be emphasized that De Rosa finds that among the ASEAN
countries, a U.S.-FTA with Thailand would yield the largest economic welfare gain for the
U.s.

Thai farmers and businesses will benefit from improved access to the U.S. market
when most, if not all, of the tariffs and NTMs are eliminated or phased out within a given
time. The access will allow Thai farmers to increase exports of important Thai products
such as rice, shrimp, frozen seafood, rubber, fruits and vegetables and sugar (if the U.S.
quota is phased out at faster pace than the U.S.-Chilean FTA). The exports of ingredients
for Thai food will also increase as they become cheaper and thus the Thai restaurants in the
U.S. will enjoy more business. The Thai consumers will also enjoy cheaper high value U.S.
food products, while the livestock and food processing industries will have access to
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cheaper raw material, particularly the protein feeds and dairy products, and thus become
more competitive.

However, many Thai farmers who grow import competing crops will have to switch
to other crops or other economic activities. They may include those who grow soybean,
comn, potatoes and peanuts. A number of high cost small livestock farms, particularly swine
and cattle, may have to leave their business.

What are the implications for the Thai government and the Thai trade negotiators?
One issue for domestic policy reform is to gradually phase out the trade-distorted domestic
support programs, particularly the price-guarantee and paddy-pledging programs (see
Poapongsakorn et al. 2002), and replace them by productivity-enhancing policies. The most
critical productivity policy is to step up public research in agriculture that has been
declining in the last decade. The investment in research has the rate of return as high as 30
percent per year. There are very few other public investments that can generate as high rate
of return as investment in research. The second important policy is to establish property
rights in water and the water management policy to tackle the increasing problem of water
shortage. The third policy issue is to speed up the issuance of title deeds so that farmers
have collateralizable assets. There is also a need for a restructuring program to allow the
uncompetitive farmers to switch to other crops or to non-agricultural activities.

For the Thai trade negotiators, there are a number of issues that need to be seriously
negotiated if the tangible economic benefits for the Thai farmers and business are to be
realized. The negotiators should focus on five major issues i.e., import quotas, SPS
measures, administrative protection and subsidy, and the modalities of tariff reduction for
sensitive products. The first four issues are critical if the access to the U.S. market is to be
substantially improved. The last issue is to establish a temporary safeguards that will allow
some farmers to cope with the negative impacts of FTA.

The U.S. sugar tariff quota administration is politically determined and the political
lobby in favor of maintaining the quota has always been very strong. Yet, the potential for
Thai sugar exports is very promising if the tariff quota system can be phased out faster than
the 12 year-time frame under the U.S.-Chilean FTA. In the short run when the TRQ
remains, Thailand will have to negotiate for an increase in annual sugar quota. The same
negotiation framework should be applied to other TRQ products, e.g., tobacco.

Thailand is the largest exporter of shrimp and seafood products and one of the
important exporters of tropical fruits and vegetables in the U.S. market. In addition to the
moderately high tariffs on fruits and vegetables (about 9-11 percent), these products have
been subject to frequent SPS measures which result in large number of detentions. The Thai
negotiators should negotiate for mutually acceptable sanitary and phyto-sanitary standards
and transparent procedures of inspection that will help reduce subjectivities in SPS
inspection. Such mutual recognition standards and procedures will be an improvement from
the U.S.-Chilean FTA, which only contains an article establishing a Committee on Trade in
Goods to address any non-tariff measures that are of concern to either party. The agreement
should also contains a more concrete measures to streamline the administrative protection
measures (AD and CV) so that they are not discriminately used as the disguised protection
for the uncompetitive producers in both countries.

Another key issue that will affect the competitiveness of Thailand’s major exports,
particularly rice, are the domestic support and export subsidy. Although Thailand has also
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provided cheap credit for Thai exporters, the U.S. has given extensive export subsidy for its
agricultural products. In its new farm act, the U.S. has also substantially increased its
domestic subsidy. The FTA, therefore, should contain a guideline on how both parties will
eliminate the export subsidies. Similar to the U.S.-Chilean FTA, both countries should stop
providing export subsidies to the products they trade with each other. Moreover, there
should be a framework for both parties to strengthen the use of domestic support for
products that both are trading with each other.

Finally, there should be an agreement on agricultural safeguards similar to Article 18
of the U.S.-Chilean FTA in which both parties agreed to provisions for a transitional tariff
snap-back mechanism for specified sensitive products under certain conditions.



Chapter 6
Automotive Industry

6.1 Introduction

The automotive industry is one of the world’s largest industries, employing 3-4
million workers in assembly-related jobs and another 9-10 million workers in the
production of parts and component. The industry also has high forward and backward
linkages and thus generates a considerable spillovers effect on the economy.

Thailand has successfully established itself as a major automobile production base in
Asia. In 2001, the country produced about 460,000 automobiles, ranking it fifth in volume
behind Japan, South Korea, China and Taiwan in Asia. The country ranks first in the
number of establishments and employees in the automobile industry in Southeast Asia.
With its large and expanding production clusters, Thailand is often referred to as the
“Detroit of Asia.”

This chapter examines the likely impact of the Thailand-U.S. FTA on the future
development of the industries in Thailand. The paper focuses on three subsectors:
automobile assembly, spare parts and components, and motorcycles.

6.2 Methodology and Analysis

The revealed comparative advantage (RCA) index is widely used to analyze a
country’s export performance in a particular sector.' It indicates whether a country is in the
process of extending the products in a sector to the world market. Table 6.1-6.3 compares
the RCA indices of Thailand, the U.S., and other major automobile exporters in the
automobile assembly industry, spare parts and motorcycle, respectively.

Table 6.1 indicates that Thailand’s RCA index for commercial automobiles has
gradually increased from 0.32 in 1996 to 1.97 in 2000. However, the RCA for passenger
cars was still 0.16 in 2000. The RCA indices of the U.S. automobile industry have
decreased slightly during the period 1996-2000.

The indices for spare parts in Thailand have increased significantly from 0.69 in
1996 to 0.87 in 2000. However, most indicies are still less than 1.0, implying weak
competitiveness in the global market. Items with the highest RCAs are electronic parts. In
contrast, the U.S. has considerably higher RCAs for spare parts, with the values rising from
2.29 in 1996 to 2.47 in 2000. The RCAs for that country in this subsector are among highest
in the world, second only to Japan.

Motorcycles are another products for which Thailand has lost its comparative
advantage during past years, while China, owing to its low labor costs, is becoming
prominent. However, Thailand is competitive in motorcycle parts, as reflected in the RCA
of 3.47 in 2000. The FTA with the U.S. should help to boost the exports of motorcycles
parts from Thailand to the U.S.

" The Revealed Comparative Advantage (RCA) is computed as RCA = (Xj/ZXx)/ X0/ ZXy) where Xix is the
value of sector [ exports to country X, and Xy is the total value of the global exports of sector /.
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Table 6.1 RCA Indicies of Automotive Assembly Industry

Country or Area /Products 1996 1997 1998 1999 2000
Thailand
- Passenger cars 0.01 0.01 0.06 0.07 0.16
- Commercial cars 0.32 0.82 1.07 1.82 1.97
- Allitems 0.29 0.74 0.95 1.59 1.77
USA
- Passenger cars 0.76 0.63 0.53 0.50 0.65
- Commercial cars 0.98 1.00 0.91 0.81 0.88
- Allitems 0.96 0.96 0.87 0.77 0.85
EU
- Passenger cars 1.08 1.27 0.95 1.00 1.06
- Commercial cars 0.88 0.85 0.93 0.85 0.87
- Allitems 0.90 0.89 0.93 0.87 0.89
Japan
- Passenger cars 1.64 1.74 1.86 3.10 292
- Commercial cars 2.13 2.03 1.93 1.54 1.40
- Allitems 2.08 2.00 1.92 1.74 1.57
China
- Passenger cars 0.00 0.00 0.00 0.00 0.01
- Commercial cars 0.07 0.06 0.04 0.03 0.04
- Allitems 0.06 0.06 0.04 0.02 0.04
Republic of Korea
- Passenger cars 1.95 237 5.74 4.82 388
- Commercial cars 0.95 0.88 0.82 0.70 0.68
- All items 1.04 1.03 1.39 1.24 1.04

Source: PC-TAS 2002, United Nations.
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Table 6.2 RCA Indicies of Spare Part Industry

Country or Area /Product 1996 1997 1998 1999 2000
Thailand
- Plastics 0.64 0.58 0.58 0.61 0.65
- Tires and rubber 0.75 0.84 1.03 0.99 1.07
- Brakes and pads 0.48 047 0.47 0.73 0.57
- Glass 0.31 0.29 0.27 0.46 0.55
- Iron and steel 0.58 0.64 0.68 0.66 0.81
- Copper and alloys 0.79 0.94 0.95 1.14 1.18
- Aluminum 1.09 0.69 0.35 0.36 0.32
- Jaws and tools 0.21 0.3 0.44 0.37 0.38
- Metal 0.21 0.24 0.15 0.16 0.14
- Machinery 0.54 0.5 037 0.42 0.55
- Electronics 1.01 0.98 1.14 1.08 1.09
- Motor parts 0.1 0.13 0.19 025 0.32
- Photo and optical equipment 0.52 0.71 0.6 0.28 0.31
- Clocks and watches 0 0 0 0 0
- Motor seats 0.11 0.11 0.1 0.1 0.09
All items 0.69 0.69 0.71 0.75 0.87
US.A,
- Plastics 1.33 1.34 14 1.6 1.74
- Tires and rubber 0.84 097 0.98 0.99 1.03
- Brakes and pads 1.04 0.99 0.83 1.03 1.16
- Glass 1.59 1.73 1.64 1.75 1.89
- Iron and steel 1.28 1.14 1.24 1.4 1.49
- Copper and alloys 1.23 1.1 0.92 0.94 1.05
- Aluminum 1.81 2.92 3.61 2.55 3.15
- Jaws and tools 1.27 1.29 1.33 1.41 1.54
- Metal 0.56 0.59 0.51 0.56 0.69
- Machinery 1.2 1.28 1.29 1.4 1.46
- Electronics 1.19 1.16 1.12 1.13 1.18
- Motor parts 1.81 1.88 1.83 1.82 1.81
- Photo and optical equipment 1.5 1.59 1.67 1.82 1.94
- Clocks and watches 0.14 0.25 0.7 2,04 1.67
- Motor seats 0.82 0.9 0.98 1.43 1.78
All items 2.29 2.39 2.33 241 247
EU
- Plastics 1.31 1.27 1.27 1.13 1.08
- Tires and rubber 1.24 1.23 1.19 1.09 1.10
- Brakes and pads 1.26 1.22 1.27 1.09 1.03
- Glass 1.30 1.30 1.31 1.17 1.13
- Iron and steel 1.21 1.22 1.2 1.07 1.05
- Copper and alloys 1.47 1.44 1.45 1.31 1.37
- Aluminum 0.80 0.74 0.75 0.82 0.73
- Jaws and tools 1.29 1.24 1.24 1.13 1.16
- Metal 0.90 0.91 0.92 0.86 0.85
- Machinery 1.20 1.20 1.21 1.05 1.03
- Electronics 1.04 1.02 1.03 0.93 09
- Motor parts 1.15 1.14 1.18 1.06 1.08
- Photo and optical equipment 1.2 1.16 1.11 1 0.99
- Clocks and watches 1.61 09 1.08 0.97 0.99
- Motor seats 1.37 1.49 1.41 1.38 1.33
All items 1.79 1.78 1.8 1.62 1.61

(Continued on page 64)
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Table 6.2 (Continued)

Country or Area/Product 1996 1997 1998 1999 2000
Japan

- Plastics 0.59 0.62 0.6 0.67 0.71
- Tires and rubber 1.72 1.65 1.69 1.69 1.62
- Brakes and pads 1.47 1.54 1.64 1.74 1.82
- Glass 0.62 0.5 0.42 0.36 04
- Iron and steel 1.16 1.14 1 1.03 1.1
- Copper and alloys 0.71 0.69 0.7 0.74 0.89
- Aluminum 025 0.19 0.15 0.15 0.18
- Jaws and tools 0.87 0.76 0.63 0.66 0.63
- Metal 0.67 0.6 0.48 0.46 0.48
- Machinery 229 2.06 1.83 1.91 1.98
- Electronics 1.58 1.43 1.36 1.36 1.39
- Motor parts equipment 1.85 1.56 14 1.44 1.55
- Photos and Optical 1.79 1.72 1.59 1.44 1.69
- Clocks and watches 1.26 1.92 1.66 1.82 26
- Motor seats 0.22 0.19 0.07 0.07 0.24
All items 3.04 2.68 2.4 2.47 2.61
China

- Plastics 2.58 26 2.29 1.96 1.89
- Tires and rubber 0.56 0.5 0.57 0.67 0.77
- Brakes and pads 0 0.05 0.05 0.04 0.04
- Glass 0.29 0.3 0.43 0.56 0.66
- Iron and steel 1.07 1.07 1.09 1.18 1.22
- Copper and alloys 0.67 0.79 1.05 0.84 0.62
- Aluminum 0.4 0.33 0.51 0.44 0.44
- Jaws and tools 4.11 37N 3.66 4.12 399
- Metal 0.59 0.63 0.66 0.63 0.63
- Machinery 0.32 0.3 0.29 0.34 0.37
- Electronics 0.92 0.87 0.85 0.88 0.88
- Motor parts 0.11 0.11 0.12 0.17 0.19
- Photo and optical equipment 0.38 041 0.44 0.5 0.49
- Clocks and watches 0.26 1.18 0.44 0.43 0.91
- Motor scats 0.04 0.03 0.03 0.09 0.13
All items Q.78 0.76 0.75 (.78 0.81
Republic of Korea

- Plastics 0.81 0.78 0.66 0.68 0.55
- Tires and rubber 2.23 2.02 2.09 1.89 1.69
- Brakes and pads 0.07 0.07 0.06 0.12 0.23
- Glass 0.04 0.03 0.08 0.07 0.07
- Iron and steel 0.49 0.49 0.5 0.46 0.46
- Copper and alloys 0.19 0.13 0.26 0.34 0.35
- Aluminum 0.47 0.29 0.43 0.59 0.38
- Jaws and tools 0.16 0.11 0.11 0.11 0.09
- Metal 0.16 0.18 0.17 0.18 0.17
- Machinery 0.15 0.16 0.19 0.2 0.23
- Electronics 0.62 0.58 0.52 0.45 0.5
- Motor parts 0.35 0.47 0.41 0.49 0.44
- Photo and optical equipment 0.15 0.15 0.17 0.18 022
- Clocks and watches ] 0 0 0 0
- Motor seats 0 1.06 0.04 0 0.04
All items 0.52 0.6 0.55 0.59 0.59

Source: PC-TAS 2002, United Nations.
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Table 6.3 RCA Indicies of Motorcycle Industry

Country or Area/Products 1996 1997 1998 1999 2000
Thailand

- Motorcycle assembly 1.89 1.69 1.24 1.35 0.95
- Motorcycle parts 3.51 2.85 3.58 341 347
- Allitems 2.53 2.16 2.09 2.11 1.83
USA

- Motorcycle assembly 0.59 0.56 048 0.34 0.36
- Motorcycle parts 0.51 0.52 0.58 0.53 0.51
- All items 0.56 0.55 0.52 041 0.41
E

- Motorcycle assembly 0.75 0.82 0.81 0.78 0.7
- Motorcycle parts 0.79 0.78 0.85 0.78 0.78
- Allitems 0.77 0.81 0.83 0.78 0.73
Japan

- Motorcycle assembly 6.17 6.13 6.84 6.60 6.27
- Motorgycle parts 371 3.58 3.09 313 3.23
- Allitems 5.20 5.10 5.48 5.33 5.21
China

- Motorcycle assembly 0.18 0.22 0.21 0.39 1.73
- Motorcycle parts 2.36 2.54 2.74 2.56 2.85
- Allitems 1.04 1.15 1.13 1.19 2.12
Republic of Korea

- Motorcycle assembly 0.72 0.57 0.62 0.67 0.52
- Motorcycle parts 0.14 0.13 0.15 0.22 0.27
- Allitems 0.49 0.39 0.45 0.50 0.43

Source: PC-TAS 2002, United Nations.

To analyze the trade structure between countries, Spearman’s rank correlations of
RCA indicies have also been computed. These correlation will provide us with rough
information on the trade direction under the FTA. In particular, a negative correlation
indicates that the FTA will be likely to bring about more trade owing the complementary
trade structure and thus will be welfare-increasing. On the other hand, a positive correlation
indicates that the FTA is likely to bring about more competition to local products as a result
of a high degree of substitutability.

The analysis shows that, from the perspective of Thailand, the U.S. isa
complementary trading partner in the spare parts market with a correlation value of -0.11.
The correlation for motorcycles is a small positive value of 0.01, indicating that the two
countries weaky compete with each other. The value for assembled cars is 0.23, indicating a
competing status (see Figure 6.1). From the analysis, it may be seen that Thailand strongly
complements Japan in the three subsectors, but competes directly with China.

The analysis implies that the FTA between Thailand and the U.S. is likely to create
additional trade in the automobile sectors, especially in the automobile spare parts markets.
In particular, Thailand is likely to import more spare parts from the U.S. since the latter
country has a higher comparative advantage, as shown in its higher RCAs. By contrast,
Thailand has the potential to export motorcycles parts to the U.S. market if it adjusts its
product lines to meet the demand in that market. The FTA should enable Thailand to gain a
competitive edge in the U.S. market over China and South Korea.
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Figure 6.1 Rank Correlations of the RCA Indicies of Thailand
and selected countries/areas
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Source: Calculated by TDRI.

6.3 Assessment of Impacts

Direct benefits of the Thailand-U.S. FTA in the automotive sector are likely to arise
from tariff reductions between the two countries. In particular, Thailand potentially will
benefit from the increasing export of pickup trucks as a result of reductions in U.S. tariffs
from the current MFN rate of 25 percentage to near zero percentage rates. Owing to the
huge U.S. market size, absorbing around 1 million pickup trucks per year, a small increase
in market share can bring significant benefits to Thailand. Moreover, Thailand should be
able to export more motorcycles parts to the U.S. owing to the reduction of the current tariff
rates of 10 and 20 percent, respectively, to around zero percent.

To capture these opportunities, however, Thailand-based producers need to develop
new models of pickup trucks and motorcycles to meet the demand in the U.S. markets while
complying with the high safety and environmental standards in the U.S. For example,
pickup trucks in the U.S. are usually 1.5-ton models.

In addition to increased exports, Thailand is also likely to benefit from increasing
investments from U.S. assemblers and parts suppliers. Another main benefit from the FTA
is the technology transfer that accompanies foreign direct investment (FDI). The U.S.
automotive industry is already engaged in the transfer of skills to Thai suppliers and this
process is expected to increase after the FTA is implemented. However, technology transfer
will not be automatic. Thailand will have to upgrade its innovation infrastructures and
invest in highly skilled human resources to benefit fully from technology transfer.

From the U.S. perspective, the U.S. will benefit from Thailand’s reduction of tariffs
on passenger cars imported from that country; currently tariffs are as high as 60-80 percent.
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Thailand’s tariffs on commercial cars are also to expected to drop significantly from 40-60
percent to almost zero percent.

6.4 Adjustment Needed

To reap benefits from access to the U.S. market and U.S. investment in Thailand,
Thai suppliers must reach minimal international standards in three areas: quality, cost and
delivery time (QCD).

In terms of product quality, a defect ratio of less than 100 parts per million (ppm)
has long been the norm. Some assemblers such as General Motor have started to demand
less than 20 ppm. While the requirement places no major difficulties for most first-tier
suppliers, most Thai lower-tier suppliers are struggling with current defect rates of more
than 1,000 ppm. In terms of system quality, direct and indirect suppliers are required to
obtain QS 9000 and ISO 9000 certification, respectively. Most direct suppliers have long
adopted quality management systems. They are thus well positioned to attain the ISO 9000
or QS 9000 standards. The situation is rather different for indirect suppliers since many of
them appear unable to meet the standards.

The pressure to reduce cost is also intensifying. Many assemblers have set targets
for their suppliers to reduce prices 20-30 percent within 2-3 years. For example, GM has
adopted a cost reduction target of about 5 percent per year. While most direct suppliers
manage to reach the cost reduction targets, problems still remain for many small indirect
suppliers. In addition to suppliers’ efforts, the government should accommodate by
reforming the distorting tariff structure that imposes high costs on suppliers.

The shortening of product life cycles and the adoption of just-in-time (JIT)
procurement by assemblers also result in a more frequent delivery time and lower volume
per delivery for suppliers. To comply with the JIT system, suppliers also need to strengthen
quality control measures, since one defective part can disrupt the whole production line of
their customers.

For first-tier suppliers, design and test capabilities are increasingly required. Until
recently, direct suppliers receive orders and the related blueprints from assemblers. All that
suppliers had to do was produce parts according to the blueprints. Increasingly, however,
they will be given only functional specifications, e.g., dimensions and physical properties,
and they will be required to propose the design. The problem is that developing design and
test capability requires huge investments in facilities and skills acquisition, which are still
out of reach for most domestic first-tier suppliers.

Finally, suppliers will be required by their customers to adopt the use of information
technology (IT), particularly the internet and electronic data interchange (EDI), in their
supply chain management. The adoption of IT is aimed at achieving better interaction
between assemblers and suppliers, shorter lead times, lower inventory and improvement in
procurement, production and distribution. Again, the adoption of IT will involve a fixed-
cost investment that requires large production volumes in order to be cost efficient.
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6.5 Conclusion

From the Thai perscpective, the U.S. and Thailand are strongly complementary in
the spare parts industries and weakly complementary in the motorcycle market. As a result,
the U.S.-Thailand FTA should benefit both countries owing to trade creation. In particular,
Thai car assemblers and parts manufactureres should be able to expand their exports to the
U.S. market owing to the reduction of trade barriers and other trade facilitation measures
included under the FTA. Thailand is also likely to attract more investment from U.S. car
makers because of its strong clusters. To capture all these potential benefits, however,
Thailand-based assemblers and suppliers need to improve product quality, reduce costs and
improve delivery time. First-tier suppliers also need to develop design capability. To this
end, the government should support the private sector by setting up design and test facilities
and investing more in the training of human resources.
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Chapter 7
Cross Border Services Trade

7.1 Main features of the U.S.-Singapore Agreement

The key issue in cross-border trade in services in the U.S.-Singapore Agreement is
to accord national treatment to the other Party's service suppliers involved in cross border
services trade. The provisions in the FTA are comparable to those found in the Treaty of
Amity. However, the FTA is more lenient in terms of exemptions. The Treaty exempts
only 3 service sectors namely, communications, transportation and fiduciary functions and
banking involving depository functions.'* The FTA, on the contrary, allows both parties to
exempt (a) all existing measures that do not conform with the new obligations and (b) any
measures applied to sector or sub-sectors listed in the exclusion list. In case of Singapore,
all services provided by the government at the time of the agreement are exempted under
list (b). The details on measures exempted under list (a) appear in table 6 at the end of this
chapter. It should also be noted that, like investment, the agreement on cross-border
services trade applies to only central and regional level of the government and not the local
governments'®.

While allowing for a relatively expansive set of exemptions, the FTA includes
several provisions not found in the Treaty of Amity that concern two main issues: domestic
regulation, corporatization and privatization of state enterprises. The provisions on
domestic regulation aim at ensuring that domestic regulations are administered according to
good governance principles and that these regulations themselves do not restrict
competition in the market. Most of these provisions are the exact copy from the GATS.
For example, article 8.3 of the FTA, which requires domestic licensing procedures be
“transparent, objective, not burdensome more than necessary and not in itself a restriction
of supply of services" are identical to Article VI of the GATS. Similarly, article 8.6 that
prohibits parties from adopting measures that may limit the number of suppliers, the value
of service transactions, the specific types of legal entity, etc., is also an exact replica of
Article XVI of the GATS (see details of the legal text in Table 7.1). However, such
obligations in the GATS are bound only when a member country makes a sector-specific
market access commitment'’. In the U.S.-Singapore FTA, they apply automatically.

The provisions on corporatization and privatization of state-owned enterprises are
parts of article 8.8, which deals with non-conforming measures (exemptions). That is, the
FTA allows a Party to exempt all service sectors where services are provided by a state
enterprise at the time the agreement is made. However, once private competition is
introduced and the state service is devolved, various disciplines apply to ensure market
access and equal treatment for U.S. investors.

'* It should be noted that agreements on telecommunications and financial services appear in separate chapters
from the cross border services trade in the U.S.-Singapore FTA agreement.

' For the United States, regional level of government means a state of the United States, the District of
Columbia and Puerto Rico. It is not yet determined which definition will apply in Thailand's case.

17 In other words, these regulatory disciplines become binding only on a sectoral basis when a member state
makes a specific commitment to liberalize a particular service sector or sub-sector. If a member state does not
make such a commitment in any service activity, these disciplines will not apply.
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The first discipline is that once a state enterprise becomes corporatized and
privatized, it does not carry with it privileges that will give rise to an unfair competitive
edge over private competitors in the same market. The second is that U.S. investors' will
have equal rights to acquire shares in the privatized enterprise. Article 8.8 stipulates that (a)
corporatized SOEs shall not be granted any preferential treatment except the right to supply
services, either as a designated monopoly or one of the limited number of suppliers; (b) U.S.
investors will be granted national treatment in the purchase of the state enterprises' sales of
equity share.

It should be noted that the requirement that corporatized enterprises shall not be
provided with any preferential treatment may be inconsistent with the Corporatization Act
1999, which stipulates that all rights and privileges shall be maintained by the corporatized
state enterprise. The Corporatization Committee may decide to limit or eliminate certain
rights and privileges in order to ensure fair competition in the market, however. In most
cases, the Committee would withdraw all regulatory power from a corporatized state
enterprise in order to pave way for a full-fledged regulatory body. However, in most cases,
certain privileges may remain as long as the enterprise is still considered a government
enterprise -- i.e. as long as the Ministry of Finance continues to hold more than 50% of its
equity share. These privileges include, for example, the use of Crown Property, loan
guarantees by the government, subsidies, etc. The modified rights and privileges of a
corporatized entity take the legal form of a Royal Decree.

The FTA also deals with transfer and payments. Article 8.10 stipulates that each
party shall permit all transfers and payments relating to cross border supply of services to be
made freely without delay into and out of its territory. This provision is similar to GATS
Article XI: on Payments and Transfer, which states that "Except under the circumstances
envisaged in Article X1, a Member shall not apply restrictions on international transfers
and payments for current transactions relating to its specific commitments.” Again, unlike
the FTA provision, this particular obligation only applies on a sectoral basis in the GATS --
i.e., when the member country makes a commitment to open up a specific service sector. It
does not apply automatically across the board for all services. But more importantly, the
equivalent provision in the GATS contains a safeguard clause as in the text underlined.
Article XII to which Article XI refers, allow restrictions on international transfer and
payments in case the country develop serious balance of payments problem in the process of
economic development or transition. Such a safeguard clause, however, is not available
under the FTA.

7.2 Potential Costs and Benefits to Thailand

Conceming the potential impact of the agreement on the local business and
economy, most businesspersons and officers from various government enterprises raise
concerns about market concentration. For example, liberalization in the express delivery
service, which was the focus of the U.S.-Singapore FTA, can bring greater competition that
will lead to lower prices. However, if U.S. companies -- i.e., Federal Express or National
Express -- are the only ones that are given national treatment privileges, then there would
not be a level playing field for all large players in the market. For example, DHL, which is
European, and TNT, which is Australian, will be placed at a disadvantage. This can easily
lead to monopolization of the market. In the absence of an effective implementation of the
domestic competition law, as will be discussed in Chapter 10, these multinational service
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providers can easily abuse their dominance in the market by foreclosing competition or
raise prices of services.

7.3 Assessment of the Adjustment Needed

From the above analysis and the results from the brainstorming sessions with

business representatives, academics and officers from state enterprises, the following
suggestions can be made concerning Thailand's position:

1.

Thailand needs to ensure that its competition law is properly implemented to
ensure an effective competition regime that can restrain anti-competitive
practices that may be carried out be large U.S. multinationals (more details on
this issue in Chapter 10).

In exchange for market access, Thailand should propose to have U.S. MNCs
bound by UNCTAD's non-binding recommendations for the control of
restrictive business practices known as the Multilaterally Agreed Equitable
Principles and Rules for the Control of Restricted Business Practices (the Set) in
exchange. We must ensure that services trade is not only free, but also fair.

Alternatively, in sectors where market concentration is anticipated, Thailand
should offer the same market access to other WTO members to ensure more
balanced competition in concentrated markets.

Thailand should embrace the good governance principles proposed in this
chapter. A regulatory regime that is more transparent, objective, not overly
burdensome and not a restriction to the supply of services, should benefit all
businesses, Thai or U.S.

As for the proposed elimination of all privileges upon corporatization, we need
to tread carefully. This is because many state enterprises -- even when
corporatized and privatized -- still carry the burden of social services that can be
costly. Also, a transition period may be required for a newly privatized
enterprise to improve its efficiency in order to be able to compete at the same
level with the private competitors, in particular, multinationals. Such a transition
period should be negotiated.

On the issue of payments and transfer, Thailand should insist that the FTA
contain a safeguard clause as in the GATS Article XI. The particular clause will
allow the state t0 impose restrictions on international transfer and payments in
case the country develop serious balance of payments problem in the process of
economic development or transition.

Both parties should make clear the extent to which the agreement applies to
different levels of the government so that its coverage and implications can be
properly assessed.
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Table 7.1 Brief Summary of Agreement on Cross-border Services Trade

Obligations under the FTA L

Existing Regime

Remarks

National Treatment and Most Favored Nation (MFN) Obligations

Article 8.4 - 8.5 require
national and MFN treatments
of U.S. service suppliers
involved in cross border trade
in services

Article IV of the Treaty of Amity

Nationals and companies of either party shall
be accorded the better of national treatment
or MFN in conducting their business
activities.

« Establishing/ acquiring interests in
enterprises engaging in any businesses
except transport, communications,
fiduciary functions, banking involving
depository functions, exploitation of
land and natural rescurces and domestic
trade of indigenous agricultural
products.

Article V of the Treaty of Amity:

Nationals and companies of either party shall
be accorded national treatment with respect

to the leasing of immovable property (land
and edifices) needed for the residence or
conduct of commercial activities and
purchasing and disposing of movable
properties.

Article VI of the Treaty of Amity

Nationals and companies of either party shall
not be subjected to the payment of taxes,
fees or charges of the other Party within the
territories, or levy and collection thereof,
more burdensome than those bom by
nationals of all third countries (MFN). In
case of nationals and companies that reside
within the territories of the other Party,
national treatment shall be accorded.

Non-discriminatory obligations
proposed under the FTA appears to
be wider in scope than those spelled
out in the Treaty of Amity since the
former covers all activities while
the latter specifies specific activities
to which a Party's
nationals/companies are entitled to
non-discriminatory treatment
(positive list).

Domestic Regulations

Article 8.3 Domestic
Regulations requires that
information regarding the
authorization of the supply of a
service be made readily
available 1o applicants and that
the licensing requirements and
procedures are based on (a)
objective and transparent
criteria (b) not more
burdensome than necessary to
ensure quality of service and
(c) in case of licensing, not in
itself a restriction on the supply
of services

Thailand has not made any commitment with
respect to domestic regulations in the GATS,
except for the telecom sector where Thailand
is committed to adopt the WTO’s Telecom
Reference Paper in the Agreement of Basic
Telecommunications concluded in February
1997. The reference paper spelled out broad
regulatory principles of similar nature.

Article 8.3 of the FTA is identical
to Article VI of the GATS, which
deals with domestic regulations.
However, such obligations in the
GATS are triggered only when
specific market access commitment
-- i.¢., a commitment to liberalize a
particular service sector or sub-
sector -- is made. That is, the
requirements spelled out in the
article do not apply automatically.

(Continued on page 73)
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Table 7.1 (Continued)
Obligations under the FTA Existing Regime Remarks
Market Access

Article 8.6 Market Access prohibits parties from The Treaty of Amity does | Article 8.6 is imported from
adopting measures that (a) limit the quantity of not have provisions Article XV1 of the GATS,
suppliers in the market or require and economic needs | guaranteeing market which deals with market
test (b) limit the value of service transactions of assets | access. That is, the state | access. However, such
(c) limit the number of service operations or the is allowed to impose these | obligations in the GATS are

quantity of services supplied; (d} limit the total number
of natural persons that may be employed in a sector or
that a service supplier may employ that are directly
related to the supply of the specific service and (e)
require specific types of legal entity or joint venture
through which a service supplier may supply a service

restrictions as long as they
do not discriminate
between Thai and foreign
companies.

triggered only when a
member country makes a
sector-specific market access
commitment.

Non-conforming Measures {Exemptions/Exceptions)

Article 8.8 stipulates that exemption from the national
treatment, MFN and market access obligations are
allowed in case of (a) existing measures that do not
conform with the new obligations under the FTA at
both the central and regional level; these measures may
be phased out in the future (b) any measures applied to
sectors, sub-sectors or activities listed in the schedules
to Annex 8-1I (exclusion list).

Sectors that are excluded in the Singapore-U.S. FTA
are

*  List (a) existing measures that are inconsistent
with national treatment: sales of SOEs,
engineering, architecture, land surveying services,
legal services, patent agent services, real estate
services (in Sentosa only), development and
ownership of residential property, medical services,
contact lens practitioners, postal services
(excluding express delivery), power supply,
transport services, etc.

¢ List (b) services that are provided by the
government at the time of the agreement: the
government reserves the right to restrict the number
of suppliers, imposing restrictions on the
competition of senicr management and board of
directors, allow the SOE to be the only or among
one of the limited number of service suppliers,
requiring local presence and specifying the judicial
form of the supplier. However, when devolution
of state services involves sales of equity shares,
U.S. investors will be granted national treatment.
And once competition is allowed in the devolved
service, it shall be permitted on a non-
discriminatory basis and no preferential treatment
will be provided to the newly corporatized
enterprise except as mentioned earlier.

Sectors that are excluded
in the Treaty of Amity are
trmsport,
communications,
fiduciary functions,
banking involving
depository functions,
exploitation of land and
natural resources and
domestic trade of
indigenous agricultural
products. Professional
services are also excluded
from the treaty.

* The FTA allows for a
relatively more expansive
exceptions/exemptions
from national treatment
and MFN obligations
since all non-conforming
existing measures are
exempted.

* The requirement that
"no preferential
treatment"” shall be
granted to a corporatized
state enterprise is in
contradiction with the
Corporatization Act
1999, which stipulates
that all rights and
privileges shall be
maintained by the
corporatized state
enterprise. However, the
Corporatization
Committee may decide to
limit or eliminate certain
rights and privileges in
order to ensure fair
competition in the
market. The modified
rights and privileges of
the corporatized entity
must be in the form of a
Royal Decree.

{Continued on page 74)
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Table 7.1 (Continued)

Obligations under the FTA

Existing Regime

Remarks

Transfer and Payments

Article 8. 10 stipulates that each party
shall permit all transfers and
payments relating to cross border
supply of services to be made freely
without delay into and out of its
territory. Such transfers and
payments include (a) salary
payments, (b) funds taken abroad to
consume services (c) profits, (d)
interest royalty payments,
management fees, licensing fees,
technical assistance fees, ete, (e)
payments made under contract,
including loans agreement and (f)
inflows of funds necessary to
perform a service.

The Treaty of Amity does
not have any provision
regarding transfer and

payments.

The Bank of Thailand
administers foreign
exchange controls on behalf
of the Ministry of Finance
according to the Exchange
Control Act B.E. 2485. It
may regulate the manner in
which money is brought in
or taken out of the country.
However, there are no
current restrictions on the
repatriation of investment
funds, dividends, profits as
well as loans repayment.

GATS Article XI: Payments and Transfer
stipulates that "Except under the
circumstances envisaged in Article XII, a
Member shall not apply restrictions on
international transfers and payments for
current transactions relating to its specific
commitments". That is, obligations with
regard to transfer and payments are
attached to specific commitments to
liberalize a sector or sub-sector and not a
general obligation. It should alsc be noted
that Article XII, to which Article XI
referred, allow restrictions on international
transfer and payments in case the country
develop serious balance of payments
problem in the process of economic
development or transition. Such safeguard
clause, however, is not available under the
FTA.

Transparency

Article 8. 12 requires certain degree
of transparency in the development
and application of domestic
regulations. A party (a) shall
establish and maintain mechanism
that will respond to inquiries about
domestic regulations; {b) to its best
efforts, provide advance notice with
regard to new regulations, provide
substantive comments received from
interested persons regarding the
proposed regulations, and allow
reasonable time between publication
and final regulation.

The Treaty of Amity does
not contain any provision
regarding transparency of
domestic regulations.

This is a rather general obligations that are
based on "best efforts” rather than binding.
Similar provisions can be found in the
GATS.




Chapter 8

Telecommunication & E-Commerce

8.1 Telecommunication
8.1.1 Introduction

The Thai telecommunication market is plagued with problems of ineffective
competition and poorly designed regulations. Prices of telecommunication services are
generally higher than that of other Asian countries (See Table 8.1)'®. Consumer complaints
are common but consumer protection mechanisms are weak. Reforms have been initiated
but are moving at a very slow pace. The National Telecommunications Commission (NTC),
the sector regulatory body, has yet to be set up. The privatization of state-owned enterprises
has also been delayed.

Table 8.1 Differences in Telecommunication Pricing
between Thailand and Other Asian Countries

(Unit: %
Service Average price differences | Maximum price differences
Domestic long distance’ 59.1 82.7
International long distance’ 273 51.7
Mobile phone” 26.0 45.1
Internet international half circuit’ > 43.0 NA
Notes: Calling distance is between 351-500 km.

1.
2. The destination is U.S.A.

3. Usage time is 200 minutes per month

4. 45 Mbps half-circuit price between Thailand and U.S.A,

Source: Tangkitvanich (2002).
8.1.2 Main Features of the U.S.-Singapore FTA

Chapter 9 of the U.S.-Singapore FTA applies to the telecommunication sector,
exclusive of the broadcasting sectors. The FTA requires the following obligations to the
Parties:

¢ Each Party shall ensure that enterprises of the other Party have access to
public telecommunication transport networks and services, including leased
circuits, offered in its territory or across its border on reasonable, non-
discriminatory terms and conditions (Article 9.2). This will, in effect, allow
branches of a U.S. firm located in Thailand to use leased lines provided by a
U.S.-based operator.

¢ Each Party shall ensure that enterprises of other Party may use public
transportation networks and services for the movement of information in its
territory or across borders and for access to information contained in the
databases. Exceptions are allowed in certain circumstances to ensure the
security and confidentiality of messages. (Article 9.2).

'* Although prices of some services in Thailand have been adjusted downward recently, it is still true that
telecommunication pricing in Thailand is overpriced, comparing with other Asian countries.
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o Each Party shall ensure that suppliers of public telecommunication services
in its territory provide interconnection with the facilities and equipment of
suppliers of public telecommunications services of the other Party (Article
9.3).

e Each Party shall ensure that major suppliers'” in its territory, on a timely
basis and on reasonable and non-discriminatory terms and conditions
(Article 9.4):

- provide suppliers of the other Party access to network element on an
unbundled basis

- provide suppliers of the other Party physical or virtual co-location

- offer for resale to suppliers of the other Party at cost-oriented rates

- provide access to poles, ducts and conduits owned or controlled by
them

- provide number portability

- provide interconnection to facilities and equipment to suppliers of the
other Party

- make publicly available a reference interconnection offer, procedures
for interconnection negotiations, file interconnection agreements with
the regulatory body

- provide leased circuits services on a reasonable rate, to be compared
with the rates of like circuits in comparable markets in other
countries (for major suppliers of leased lines).

¢ Each Party shall also ensure the availability of:

- competitive safeguards (Article 9.4),

- mechanisms to resolve interconnection disputes (Article 9.4),

- recourses to telecommunication regulatory bodies to resolve
disputes, opportunities to appeal for reconsideration and opportunities
to obtain judicial review (Article 9.11)

e Each Party shall ensure that its telecommunication regulator is separate and
not accountable to any telecommunication suppliers. Each Party shall notify
the other Party of its intention to privatize its state-owned enterprises in the
telecommunication sector (Article 9.6).

» Each Party shall ensure that any universal service obligation is competitively
neutral (Article 9.7), the licensing procedure transparent (Article 9.8), the
allocation and use of scarce resources objective and transparent (Article 9.9)
and the rulemakings transparent.

e Each Party shall ensure that suppliers have the flexibility in the choice of
technologies and endeavor to rely on market forces (Article 9.14-15).

It should be noted that the U.S.-Singapore FTA does not require market access. This
is because the Singapore telecommunication market has been fully liberalized since 2002. It

1% Major suppliers are defined as suppliers of public telecommunication services that has the ability 1o
materially affect the terms of participation in the relevant market as a result of contro} over essential facilities
or use if its position in the market. The concept of a major supplier is closely related to that of a market
dominant found in the competition policy literature. It should be noted that in the U.S.-Singapore Agreement,
the requirements for major suppliers do not extend to suppliers of commercial mobile services.
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is likely that the U.S. will demand certain market access to the Thai telecommunication
market.

8.1.3 Potential Costs and Benefits to Thailand

Most participants in the brainstorming session did not foresee any Thai operators to
enter the U.S. market due to their limited investment and technology capacity.

As a result, benefits to Thailand from the FTA are likely to arise from a more
disciplined and transparent telecommunication regulatory regime, required by the FTA. For
example, rulemakings and issuance of licenses would be required to be more transparent
than those available in the existing regime. This, however, poses a question whether the
U.S. operators will be treated more favorably than domestic operators in Thailand.

Additional potential benefits will result from more investment into the Thai market,
provided that the market has been liberalized and the regulatory regime improved. While
some local operators raised a concern that the Thai telecommunication market has already
over-invested, additional investment should beneficial at least in a longer term. A more
intense competition due to market liberalization is likely to bring telecommunication prices
down to be in line with other Asian countries.

8.1.4 Assessment of the Adjustment Needed

To reap full benefits from the FTA and prevent potential adverse impacts:

¢ The Telecommunication Business Act needs to be revised to meet international
standards to prevent discrimination against domestic operators. For example,
reasons for denials of license should be given to every supplier, foreign and
domestic.

¢ Telecommunication market in general (and leased-circuit market in particular)
needs to be gradually liberalized. In the transitional period, rates of
telecommunication services should be regularly benchmarked with other
countries.

e Privatization of state-owned enterprises (TOT and CAT) should be implemented
as planned to enhance their efficiencies, ensure a credible commitment and
comply with provisions in the FTA.

e Competition policy regime needs to be strengthened to provide competitive
safeguards and prevent any potential abusive behaviors of domestic as well as
foreign suppliers.

e Reservation on social and cultural grounds should be maintained with regard to
the movement of information Article 9.2. For example, ISPs should be allowed
to block socially harmful contents.

8.2 E-commerce

8.2.1 Introduction

E-commerce in Thailand is still in its infancy. There are still very few companies
that can make profit from selling digital goods or providing online services through the



78 Chapter 8

Internet. Successful E-commerce companies are mainly those selling conventional goods,
e.g., jewelry (Thaigem.com) and books. The adoption rate of E-commerce for B-to-B
transaction is also low, Most B-to-B applications are in the form of improving customer
relationship management (CRM), rather than restructuring supply chains. Only a few
sectors, e.g. retail and automobile, have adopted Electronic Data Interchange (EDI) in their
procurement process. In the public sector, e-procurement has been adopted in some
agencies, but the sustainability of such projects is still in question.

8.2.2 Main Features of the U.S.-Singapore F'TA
The FTA contains provision on electronic supply of services and digital products.

Services (Article 14.2)

o Supply of a service using electronic means is protected under relevant
provisions of Chapters on cross-border trade in services, financial services
and investment, subject to any reservations or exceptions applicable to such
obligaticns.

Goods (Article 14.3)

o For digital products imported or exported by electronic transmission,
customs duties and other duties will be exempted.

¢ For digital products imported or exported through other channels, customs
duties will be valuated according to the cost or value of the carrier medium
alone, without regard to the cost or value of the digital products stored in the
medium.

» Some digital products shall not be treated less favorably than other like
digital products.

8.2.3 Potential Costs and Benefits to Thailand

In the case of trade in goods, a previous study found that custom duties collected
from information goods constituted only US$ 6.6 million in 1998 or 0.03 percent of the
Thai government’s total annual revenue (Tangkitvanich, 2002). Thus, tariff exemption
seemed to have a very small impact on government income. Considering the difficulty in
collecting tariffs for digitized products, it would seem logical to conclude that imposing
tariffs on international transmission is hardly worth the cost of collection.

8.2.4 Assessment of the Adjustment Needed

In the case of service trade, allowing online services will mostly benefit service-
exporting countries, most notably the U.S. Of course, consumers in Thailand will also gain
from a more liberal regime. However, at this stage, there maybe risks related to capital flow
in online transaction of financial services and investment. To avoid the risk that the
liberalization will bring about unforeseen impacts, only services currently supplied cross-
border should be allowed via the Internet. A monitoring mechanism should be set up and
actual impacts should be carefully assessed before the provision on online service is
implemented.
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Financial Sector

9.1 Introduction

FTA in Financial Services aims at reducing governmental measures that prevent
financial services from being liberally provided across national borders or that discriminate
against locally-established service firms with foreign ownership. FTA represents an
important step toward achieving bilateral free trade in financial services. It is intended to
improve efficiency in the financial sector by easing the constraints on activities of financial
institutions.

9.2 Main features of FTA in financial services

Financial services in the FTA context comprise two broad categories: insurance and
insurance-related services, and banking and other financial services. The first category
include life and non-life insurance, reinsurance and retrocession, insurance intermediation
such as brokerage and agency services, and services auxiliary to insurance such as
consultancy, actuarial, risk assessment and claim settlement services. Banking includes
traditional services provided by banks, such as acceptance of deposits, lending of all types,
and payment and money transmission services. Other financial services include trading in
foreign exchange, derivatives, and all kinds of securities, securities underwriting, money
brokering, asset management, settlement and clearing services, provision and transfer of
financial information.

Major obligations contained in the FTA in financial services are:

1. National treatment. It requires both parties to treat foreign investors, financial
institutions, investments in financial institutions, and cross-border financial
service suppliers under the same terms and conditions as domestic suppliers are
treated.

2. Most-favored-nation treatment. It requires a country to treat investors, financial
institutions, investments in financial institutions, and cross-border financial
service suppliers from another country no less favorable than it does to suppliers
from any other countries.

3. Market access. It prohibits governments from limiting the number of financial
institutions, the total value of financial service transactions, the total number of
financial service operations, the total number of people employed in a particular
financial service, and the type of legal entity through which a service can be
provided.

4, Cross-border trade in financial services. It requires both parties to apply national
treatment to cross-border financial service suppliers of the specified services and
allow its people to purchase these services from cross-border financial service
suppliers.

5. Senior management and boards of directors. It allows for temporary entry of
senior managerial or other essential personnel to facilitate financial service

79



80 Chapter ¢

operations, It also requires that a party may not impose certain nationality and
residency requirements for the directors of the other party’s financial
institutions.

FTA in financial services allows both parties to list limitations and conditions of the
above obligations in schedule of commitments and non-conforming measures. The
Financial Services Chapter also contains an exception for prudential measures based on the
GATS, and certain measures in pursuit of monetary and related credit or exchange rate
policies that do not affect commitments under the Chapter 12.

Summary of the U.S.-Singapore FTA

The U.S.-Singapore FTA in financial services will provide new opportunities for
U.S. banks, insurance companies, securities and related financial services as follows:

e The U.S. firms can obtain new licenses for full-service banks within 18 months
and within three years for wholesale banks.

¢ Licensed full-service banks will be able to offer all their services up to 30
locations in the first year, and at an unlimited number of locations within two
years.

e Locally incorporated subsidiaries of U.S. banks can apply for access to the local
ATM network within two and a half years. Branches of U.S. banks can get
access within four years.

e U.S. insurance companies have full rights to establish subsidiaries, branches or
joint ventures.

e Singapore will open cross-border supply of marine, aviation and transport
(MAT) insurance, reinsurance, insurance brokerage of reinsurance and MAT
insurance and insurance auxiliary services.

o Singapore will provide expedited procedures of insurance services so that prior
regulatory product approval is not required.

» Singapore will allow U.S. firms to provide asset and portfolio management and
securities services in the country through the establishment of local offices, or
through acquisition of local firms.

e U.S. firms may supply pension services under Singapore’s privatized social
security system, with more liberal requirements regarding the number of
portfolio managers who must be located in Singapore.

¢ Singapore will open cross-border supply of financial information, advisory, and
data processing services.

Summary of the U.S.-Chile FTA

The U.S.-Chile FTA in financial services will provide new opportunities for U.S.
banks, insurance companies, securities and related financial services as follows:

» U.S. insurance companies have full rights to establish subsidiaries, branches or
joint ventures.
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e Chile will open cross-border supply of marine, aviation and transport (MAT)
insurance, reinsurance, insurance brokerage of reinsurance and MAT insurance
and confirm existing rights for reinsurance.

e Chile will provide expedited procedures of insurance services so that prior
regulatory product approval is not required.

e U.S. banks and securities firms may establish branches and may invest in local
firms, except in very limited circumstances.

o Chile will open cross-border supply of financial information and data
processing, and financial advisory services with a limited exception.

» U.S. financial institutions may offer financial services to citizens participating in
Chile’s exhighly successful privatized voluntary savings plan.

9.3 Potential Benefits

FTA obligations will make it possible for investors, financial institutions,
investments in financial institutions, and cross-border financial service suppliers to diversify
geographically and to exploit complementarities among areas of insurance and insurance-
related services, and banking as well as other financial services. The elements of FTA in
financial services could help generate the following benefits.

1. FTA commitments could help improve transparency of and reduce barriers to
market access, guarantee security and predictability of market access, prevent
discrimination, and provide for rapid settlement of disputes. Financial
institutions, investors, investments in financial institutions, and cross-border
financial service suppliers of both parties will be decreasingly affected by
explicit discriminatory policies or market access limitations, as well as
constraints that result from a non-transparent policy process.

2. FTA commitments could help increase new opportunities for financial
institutions, investors, investments in financial institutions, and cross-border
financial service suppliers of both parties to diversify their portfolios. Financial
services can be traded through sales of foreign-based affiliates as well as on a
cross-border basis, thereby increasing the sources of domestic competitiveness.

3. FTA commitments allow governments to pursue sound regulatory and
macroeconomic policies in order to achieve domestic policy objectives. The
Financial Services Chapter establishes that: first, none of the FTA obligations
prevent both parties from taking measures for prudential reasons, e.g., to ensure
the integrity and stability of the financial system. Second, services supplied by
the exercise of governmental authority, including activities conducted by a
central bank in pursuit of monetary or exchange rate policies, are excluded from
the scope of the FTA. Third, FTA allows both parties to impose restrictions on
current or capital account transactions in the event of serious balance of
payments or external financial difficulties or the threats thereof. Finally, both
parties may undertake other domestic policy objectives provided that the
measures are neither discriminatory nor intended to restrict access of suppliers to
the market.
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4. With the FTA, both parties can put in place systems and procedures to ensure
that legitimate transactions can claim preferential treatment under the bilateral
commitments. Exchanges of information are likely to increase so that both
parties can use risk management techniques to block illegal transactions.

5. FTA could help increase diversification of financial products and services that
would benefit consumers of both parties.

Possible gain for Thai banks, insurance companies, securities and related
financial services.

The major financial institutions in Thailand comprises the central bank (Bank of
Thailand), commercial banks, specialized financial institutions, finance companies,
securities companies, insurance companies, and mutual fund management companies.
However, most financial activities have been overwhelmed by commercial banks, with the
banks’ total assets to GDP ratio increased from 85% in 1990 to 127% in 2002. In practice,
acceptance of deposits and lending of all types constitute a large part of financial services
provided by domestic commercial banks, while foreign bank branches participate in
wholesale banking, trade finance, foreign exchange, and corporate finance. On the other
hand, the provision of insurance services has been relatively small, with total assets of life
and non-life insurance companies amounting to only 6% and 2% of GDP receptively in
2002.2;1'0 date, the operation of U.S. insurer in Thailand has been a favorable one for some
time.

Foreign participation in the Thai financial sector has tremendously increased after
the financial crisis in 1997. The restructuring program was accompanied by a
recapitalization of four Thai banks?', in which foreign banks gained majority of their total
shares. Changes in ownership have brought about new management techniques, such as
auditing, product pricing, and electronic banking. There are also various improvements of
consumer service, such as an introduction of queuing system at the Bank of Asia. Banks
have become increasingly efficient from a reduction of operating costs. It is apparent that
technology transfer has served as an important strategic driver and facilitator of all these
positive changes.

In the event that Thailand will participate in the FTA negotiations, the expectations
of Thai financial institutions towards a more participation in the U.S. market are less than
straightforward. The intense competitive pressures in the U.S. market compel Thai banks
with strong incentives to use the comparative advantages derived from the development of
new financial products and services. However, only a few financial institutions have the
management capabilities to conduct international banking operations. Because Thai
financial sector has focused mainly on banking services for the domestic market, little has
been done to identify opportunities and potential partners in the U.S. The potential benefits
to Thailand may arise from nontraditional financial services that are being proposed for
negotiations. It is important that FTA commitments must be complemented by additional

2 American International Assurance (AIA) has been operating life insurance in Thailand since 1938. The
company has the largest total assets in the industry, with a 50% market share of the total premium in
December 2000,

2! These are Bank of Asia, UOB Radanasin Bank, DBS Thai Danu Bank, and Standard Chartered Nakomthon
Bank.
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technology transfer channeled through the Thai financial institutions. A key need is to
assist Thai financial institutions in enhancing their capacity to trade.

Possible losses and hurdles

One of the most striking structural changes in the Thai financial system during the
1990s has been the growing presence of foreign participation, especially in the banking
system. Changes in the restrictions on foreign entry have at times been motivated by a
desire to improve the levels of competition and efficiency in the banking system, and later
triggered by the need to restructure and recapitalize ailing banks after the 1997 financial
crisis. The experience with banking system instability has demonstrated a number of
concerns about the FTA obligations.

First, the associated introduction of cross-border trade in financial services may have
an impact on the level of systemic risks in the Thai financial system. The issue of whether
there will be adequate supervision is often voiced. Since it is likely that Internet will
become a key structural force for cross-border financial suppliers to engage in new and
more sophisticated activities. This could easily lead to the emergence of new financial
services. Thai financial regulators may face informational constraints of the complex cross-
border financial transactions, such as OTC derivative products used in mature markets.

Second, it is difficult for Thai financial institutions to expand financial services into
the U.S. Thai banks have limited understanding of the U.S. markets, believing it is too large
and complex. They have yet to overcome a number of disadvantages, including limited
access to capital, lack of experience with multiple markets, delays in and higher costs of
implementing new products and services, and limited capabilities to afford new
technologies. In particular, Thai banks need to deal with nonperforming assets and to
rebuild their capital base.

Third, the diversification of financial services does not necessarily yield a more
stable source of credit for domestic borrowers. It is acknowledged that Thai commercial
banks have been an important source of funds for many small and medium enterprises as
well as low-income people. FTA obligations will result in domestic banks facing growing
competition from a variety of financial services that can put pressure on their interest rate
margins and profits. Banks may use funds raised in the Thai financial market to undertake a
more profitable lending. Thai entities might not have the same degree of access to domestic
savings.

A final concern is linked to the timing of FTA commitments. The “big bang”
approach to liberalize financial services can worsen banking system stability. Since Thai
banks have relatively weak capital positions, some may either respond to increased foreign
competition by undertaking higher-risk activities in an attempt to rebuild their capital
positions or they will be forced into bankruptcy. Sequencing of specific FTA commitments
is needed, so that Thailand can build up more efficient and stable financial system in the
aftermath of financial crisis.

9.4 Legal Concerns
To some parties, an FTA as currently proposed by the U.S. may seem promising in

several respects. For instance, a stronger degree of market competition as allowed by the
FTA should bring about gains in various segments of the economy including consumers,
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investors as well as traders. However, others may doubt whether FTA could be put into
effect in the presence of existing legal constraints in Thailand. For example, Article 7 of the
Commercial Banking Act does not allow foreign banks to establish new branches in
Thailand. Worse yet, because of different capital bases as specified in the regulations,
foreign banks encounter more stringent restrictions on credit extension and net foreign
exchange open position than Thai banks. The following section will therefore investigate
some legal angles of the FTA and determine whether the FTA is in consonance or conflict
with relevant Thai laws.

FTA is similar to two Thai laws, (a) Treaty of “Amity” and Economic Relationship
between Thailand and the United States B.E. 2511, and (b) Announcement of the National
Executive Council No. “281” B.E. 2515 in some regards. For example, they contain
common clauses on national treatment, most-favored-nation treatment, and market access.
Given these similarities, it is worth examining one legal case in the past quoting Amity and
281.

In 1992 Paisal Insurance Co., Ltd., whose shares were almost entirely (99.84%) held
by foreign nationals or entities, requested a permission to establish 11 branches, citing
rights as stated in Amity and 281. But after thorough examination of arguments plus
rationales for and against the case, the Council of State finally disapproved the request in
1994 based upon the following two primary reasons. First, at that time the Insurance
Against Loss Act B.E. 2535 was already in effect, ruling against the branching of foreign
insurance firms (whose Thai shareholding and management executives added up to less than
3/4 of the grand total). If this restriction was to be waived, the Insurance Against Loss Act
B.E. 2535 had to be amended or the Amity had to be endorsed by the Parliament in this
particular respect. But there was no such amendment of the Act, and neither was the Amity
proposed for endorsement from the Parliament. Second, as for the resort to the 281
Announcement, the Council of State ruled that since the business of insurance against loss
was specifically and directly administered under the Insurance Against Loss Act B.E. 2535
already, the 281 Announcement could not be quoted, as such Announcement was meant to
be applicable to foreign nationals’ business in general, not any particular line of business for
which there was a specific law like insurance against loss.

As the request for branching of Paisal Insurance Co., Ltd. was finally rejected by the
Council of State, any commercial banking case is likely to be on the same track. That is,
the Commercial Banking Act which has been in effect earlier will not be overruled by the
Amity Treaty or the 281 Announcement or any bilateral FTA. In other words, the
restrictions against branching, credit extension, and foreign exchange positioning of foreign
banks will not be lifted because of the implications as stated in Amity or 281.

The U.S. must have recognized that similar obstacles could easily arise because FTA
is similar to Amity and 281 in the manner mentioned above. Nevertheless, the U.S. still has
a strong desire to open up free trade in financial services, as evident in the inclusion of the
following two Articles to the FTA.

Article 10.9 (Non-Conforming Measures) states that if each country party has
already undertaken any measure which is in conflict with the Articles on national treatment,
most-favored-nation treatment, market access for financial institutions, cross-border trade in
financial services, senior management and boards of directors beforehand, then those
Articles are not effective. In other words, Article 10.9 recognizes the importance of
existing measures once they are stated explicitly in the Annex, so those measures are not
subject to national treatment, most-favored-nation treatment, market access for financial
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institutions, cross-border trade in financial services, senior management and boards of
directors.

Article 10.10 (Exceptions) allows each country party to adopt or maintain any
measures for the safety, soundness, integrity, and financial responsibility of individual
financial institutions or cross-border financial service suppliers. Besides, Article 10.10 also
permits each party to pursue any non-discriminatory measures related to:

- monetary, credit, exchange rate policies
- payment transfers
- prevention of frauds or malpractices

As mentioned above, the bilateral FTA pact between the U.S. and her partner (e.g.
Singapore) does not conflict with general Thai laws controlling financial practices in
Thailand. Nevertheless, Thai regulators ought to devote strong attention to the following
points.

1. FTA will definitely lead to more competition, as vindicated by Thailand’s
experience in the early 1990’s when phases of financial deregulation were
undertaken. The pivotal question is whether domestic financial institutions are
ready to cope with such a greater degree of competition without losing any
stability. In that regard, it should be recognized that to strive successfully in the
midst of highly competitive financial markets necessitates several elements, €.g.
adequate capital funds, proficient staff, and possession plus efficient uses of
updated technology. Otherwise, prudent risk management may not be
satisfactorily achieved. In this perspective, two other factors should also be
taken into account as they have strong bearing upon Thai financial institutions
after the emergence of Asian financial crisis in 1997, i.e. the handling of non-
performing assets and status of macroeconomic activities.

2. The units which deserve continual care are not only private agencies which offer
financial services but also regulators. The central authorities need to be steadily
modemized with respect to both knowledge and technology. Otherwise,
loopholes can easily emerge or rules can only be issued but not enforced,
especially in the updated scenario whereby cross-border financial services are
widely supplied by units overseas and regulators may easily have formidable
difficulties in identifying or cross-checking with correct service suppliers. In
addition, before issuing new rules the central authorities should take into account
the significance of cultural differences, because these differences are meaningful
and they often lead to adoption of different methods of financial risk
management. Clear-cut examples in this regard are compulsory credit extension
in rural areas and dispute settlements in a compromising or conciliatory fashion.

3. The above two points become even more important as Thailand lags behind
Singapore with respect to the financial standards, market caliber, and economic
development achieved thus far. Therefore, it is unsurprising to find that both
regulators and private financial institutions in Thailand favor gradual
liberalization or sequencing of cross-border financial services. Such sequencing
should be consonant with aggregate financial sector master plan. Before
opening up domestic financial markets to a larger extent, decision-makers should
closely monitor the status of local financial institutions and evaluate their
readiness or capability to compete. Those duties, which involve both remnants
of the past (e.g. NPL) and current adjustments, will certainly help in correctly
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appraising projected effects or possible consequences of further liberalization of
domestic financial markets. In short, though FTA may help in strengthening
domestic financial sector, steady examining and supervising Thai financial
institutions is indispensable.

9.5 Overall Assessment

The prospect of FTA in financial services has prompted concerns about potential
influences it may have on the Thai financial sector. FTA obligations are expected inter alia
as having the beneficial effects when Thai financial institutions, investors, and cross-border
financial suppliers can assimilate the practices of international banks from a transfer of
technology that help improve quality, pricing, and availability of financial products and
services. As domestic financial market is largely focused on deposit taking and lending
activities, non-traditional financial services would be of particular interest to Thailand.
However, there have also been concerns about supervision of cross-border trade in financial
services, disadvantages of Thai banks, access to credit for domestic borrowers, and timing
of FTA commitments. The relatively weak financial position of Thai financial sector has led
to the suggestion that the establishment of affiliates or joint ventures is preferable to other
modes of the possible U.S.-Thai FTA in financial services.

Apart from the potential benefits and impediments of FTA obligations, there is also
a debatable issue of the Agreement in its Chapter on Financial Services. Based on an
examination of the U.S.-Singapore FTA, a negative list approach was used in negotiating
the financial services chapter. This approach is rather inappropriate for the relatively less
developed Thai financial sector. Thai financial supervisory and regulatory authorities may
encounter informational constraints on financial services devised in the U.S. market. In
particular, the Agreement contains important provision to facilitate cross-border supply of
financial services that are likely to have an impact on the level of systemic risk in the Thai
financial sector. Thus, we suggest that a positive list approach should be used in the
liberalization.

Notwithstanding these shortcomings, the proposed FTA is generally favorable since
it will help Thailand participate in the growing financial markets more competitively and
efficiently. One step for FTA to succeed is that essential reservations and exceptions should
be carefully listed. Of particular importance, the details of FTA commitments should be
tailored along the line with the Financial System Master Plan formulated by the Bank of
Thailand.
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Competition Policy

10.1 Main Features of the U.S.-Singapore Agreement

The U.S.-Singapore FTA requires each party to have measures that proscribe anti-
competitive practices and to take appropriate action with respect conduct to ensure fair
trade. The particular regime should be not discriminate between firms of different
nationality and it should provide due process to the parties involved -- i.e., the opportunity
to be heard and present evidence and to seek review of sanctions or remedies. The focus
appears to be on anti-competitive or discriminatory practices carried out by state-owned or
state-linked enterprises, which are abundant in both Singapore and Thailand. The FTA also
provides for loose cooperation and consultation on matters relating to the implementation of
the law,

It should be noted that certain articles in this chapter are not subject to the dispute
settlement mechanism -- i.e., there are no penalties for violations. These include articles
regarding cooperation, consultation and the obligation to adopt or maintain measures to
proscribe anti-competitive business conducts in general. The article regarding the
disciplining of designated monopolies and state enterprises behavior, however, is binding --
i.e., subject to the dispute settlement mechanism. Similarly, Article 12.5 conceming the
exchange of information is mandatory. Each party, at the request of the other party, shall
make available public information concerning (1) the enforcement of its measures
proscribing anti-competitive conduct (2) government enterprises and designated private and
state monopolies and (3) exemptions from the competition law.

10.2 Potential costs and benefits to Thailand

A strong and transparent competition policy regime should be beneficial to
Thailand. This is because having the competition law properly functioning is good for
Thailand as it helps protects small and medium enterprises against large competitors, be
they Thai or foreign.

The country passed the Trade Competition Act, which contains comprehensive
provisions on anti-competitive practices including abuse of dominance, agreements,
mergers and unfair trade practices in 1999. The Office of Trade Competition Commission,
the designated implementing authority, is part of the Department of Internal Trade, Ministry
of Commerce. The Trade Competition Act does not discriminate between firms on the
basis of nationality. Various provisions in the Act and in the Administrative Law 1996
provide sufficient transparency and due process in the administrative procedure -- i.e., the
opportunity to be heard and present evidence -- as required. Appeals can be made to the
Appeals committee, set up by the Trade Competition Commission itself (hence, may not be
independent). However, if the complainant is dissatisfied with the decision of the Appeals
Committee, they may submit the case to the Administrative Court, which is independent of
the Trade Competition Committee.
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There are several concerns, however, about the existing competition law and regime.
First, the threshold market shares used to determine a firm's market dominance and pre-
merger notification requirement have not yet been established.??  As a result, section 25 on
abuse of dominance and section 26 on mergers are not yet operational. This may be
considered a violation of Article 12.2, which requires each Party to maintain measures to
proscribe anti-competitive conduct and to take appropriate actions when such conduct
arises. However, it should be reminded that this particular article is not subject to the
dispute settlement mechanism and this, may be less of a concern.

Second, the Trade Competition Act exempts state-owned enterprises, defined
narrowly according to the Budget Procedure Act as enterprises with total direct government
(state agencies and enterprises) shareholding23 of greater than 50%. This is a violation of
Articles 12.3 (1) and 12.3(2) that prohibit state-owned enterprises from engaging in
restrictive trade practices or abusing their monopoly positions without efficiency ground.
Third, many state enterprises in existence bear social responsibilities and thus may not act
in accordance with commercial considerations. This may be a violation of Articles 12.3 (1)
and 12.3(2), which require that state-owned enterprises must act solely in accordance with
commercial considerations in its sale and purchase of goods with regard to price, quality,
availability and marketability. Fourth, many state enterprises are required to purchase local
goods and services and thus violate Article 12.3 (1) which prescribes non-discriminatory
treatment for covered investment, goods and service suppliers in its purchase or sales of
goods. It should be noted that Article 12.3 is binding -- i.e., violations will be subject to the
dispute settlement mechanism. That is, commitment to these articles will require an
amendment of the competition act as well as rules and regulations governing the
procurement of state enterprises.

10.3 Assessment of the Adjustment Needed

On view of the above concemns, the research team would like to suggest the
following:

1. Pass general dominance and merger thresholds that automatically apply to all
sectors and businesses to ensure compliance with Article 12.2 even if violation
will not be subject to dispute settlement mechanism. As mentioned above,
having the competition law properly functioning is good for Thailand as it helps
protects small and medium enterprises against large competitors.

2. Amend the Trade Competition Act 1999 to remove exemptions provided to
state-owned enterprises so as to comply with Article 12.3(1)-(1). Government
enterprises should not be allowed to abuse their market dominance in
competitive markets.

3. Remove Article 12.3-2d as there is no ground for treating state-owned
enterprises any differently from other private enterprises if such enterprises are
already subject to the domestic competition law. Also, the requirement that state
enterprises must act solely according to commercial considerations removed, as

2 More recently, the Trade Competition Committee proposed sector-by-sector market share dominance
thresholds that would seriously undermine the coverage of this law.

2 Direct government shareholding means shares held by the Ministry of Finance only, not including state-
owned enterprises. Thus, subsidiaries of state-owned enterprises enjoy the status of a private company.
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this seems to go beyond the normal competition concerns. The requirement that
state-owned enterprises do not enter into agreement or engage in any
exclusionary practices is unnecessary as the Trade Competition Act already has
provisions that deal with such practices.

4, Assess the implications of granting non-discriminatory treatment to U.S.
investment, goods and service suppliers in the sales and purchase of goods and
services made by government enterprises.

5. Add to Article 12.5 on Information Requests that each party, at the request of the
other party, shall make available non-confidential information on enterprises
registered within its territory that have been alleged to have conducted restrictive
trade that affect the local consumers or businesses in the other party's territory.
This additional clause will facilitate the Thai Trade Competition Commission in
the investigation of anti-competitive practices carried by U.S. multinational

enterprises that do not have any representation in Thailand.

Table 10.1 Brief Summary of Agreement on Competition Policy

Obligations under the FTA

Existing Regime

Remarks

Article 12.2 requires that (1) each
party to maintain measures to
proscribe anticompetitive business
conduct (2) establish and maintain
an authority responsible for
enforcement which does not
discriminate on the basis of

(3) ensure that a person subject to
sanction or remedy violation is
provided with the opportunity to be
heard, present evidence and seek
review of such sanction or remedy
in a domestic court or independent
tribunal.

nationality of the subjects involved.

Thailand should have no problem in
complying with Article 12.2, Our
Trade Competition Act 1999 contains
comprehensive provisions on anti-
competitive practices including abuse
of dominance, agreements, mergers and
unfair trade practices. The Office of
Trade Competition Commission, the
designated implementing authority, is
part of the Department of Internal
Trade, Ministry of Commerce. The
Trade Competition Act as well as our
Administrative Law 1996 provide
sufficient transparency and due process
in administrative procedures as
required. Appeals can be made to the
Appeals committee, set up by the Trade
Competition Commission itself (hence,
may not be independent) and further to
the Administrative Court
(independent).

(Continued on page 90)
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Table 10.1 (Continued)

Obligations under the FTA

Existing Regime

Remarks

Article 12.3 (1) stipulates that each
party shall ensure that any private
monopoly that it designates afier
the date of entry of this agreement
and any government monopoly  that
it designates or has designated (1)
does not act anti-competitively or
abuse its monopoly position in non-
monopolized markets (2) must act
solely in accordance with
commercial considerations in the
purchase and sale of good or
service (3) does not discriminate
against covered investment, goods
or service suppliers of other Party
in its purchase or sale of good or
service

Article 12.3(2) requires that any
government enterprises (a
government entetprise refers to
enterprises in which the
govermnment own not less than 20%
of equity share both directly and
indirectly) (a) act solely in
accordance with commercial
considerations in its sales and
purchase of goods and services with
regard to price, quality, availability,
marketability and transportation
and other terms and conditions of
sale. (b} do not enter into agreement
ot engage in exclusionary practices
that restrict competition without
efficiency grounds.

Article 4 of the Thai Trade Competition
Act 1999 exempts government
enterprises from the Act. The
definition of a government enterprise
according to the Act is enterprises in
which the state directly holds at least
50% of equity share, which is more
narrowly defines that that proposed in
the FTA.

Compliance to these
articles will require an
amendment of the
existing competition law.
But more importantly, one
should carefully consider
the implications of the
requirement that all
government enterprises
act solely in accordance
with commercial
considerations. This can
be a problem given that
most state enterprises
operate according to a
social mandate. Thus an
eventual FTA should
accommodate state
enterprises’ flexibility to
pursue social goals.

Article 12.7 stipulates that
provisions regarding co-operation
and consultation are not subject to
dispute settlement.

Presently, Thailand has no official
agreement to co-operate or consult with
any foreign country on competition
matters.

The Thai Competition
Authority should carefully
assess the costs and
benefits of having a
stronger provision on
consultation and co-
operation than those
proposed in the FTA
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Intellectual Property Rights

11.1 Main Features of the U.S.-Singapore Agreement

Chapter 16 of the U.S.-Singapore FTA applies to the protection of intellectual
property rights (IPR). The FTA imposes the following obligations to each Party. Firstly, it
requires each Party to ratify or accede to the following agreements:

e the Convention Relating to the Distribution of Programme-Carrying
Signals Transmitted by Satellite (1974),

¢ the International Convention for the Protection of New Varieties of
Plants (1991), known as the UPOV Convention;

o the WIPO Copyright Treaty (1996);
o the WIPO Performances and Phonograms Treaty (1996); and
e the Patent Cooperation Treaty (1984).

It also requires each party to give effect to:

o Articles 1-6 of the Joint Recommendation Concerning Provisions on the
Protection of Well-known Marks, adopted by the Assembly of the Paris
Union.

e The Trade Mark Law Treaty.?*

The FTA also contains specific provisions in each area of intellectual property right
protection. Major features are as follows:

Trademarks and geographical indications

¢ Neither party shall require, as a condition of registration, that signs be
visually perceptible. Each Party shall make best efforts to register scent
marks.

e Each Party shall provide that the owner of a registered trademark shall
have the exclusive right to prevent all third parties not having the owner’s
consent from using identical or similar signs, including geographical
indications, in the course of trade where such use would result in a
likelihood of confusion.

Domain names on the Internet

e Each Party shall require that registrants of domain names in its country
code top Level Domain (ccTLD) are subject to a procedure modeled after
the principles in ICANN Uniform Domain Name Dispute Resolution
Policy (ICANN UDRP) to resolve disputes related to the bad-faith
registration of domain names in violation of trademarks.

M Singapore shall not be obliged to give effect to Articles 6 and 7 of the Treaty.

o1
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Copyright and Related Rights

Patent

Each Party shall provide to creators of copyrighted works the exclusive
right to authorize or prohibit the communication to the public of their
works, including the making available to the public of their works in
such a way that members of the public may access them from a place and
at a time individually chosen by them.

Neither Party shall permit the retransmission of television signals on the
Internet without the authorization of the right holders.

Each Party shall extend the term of protection of a work to no less than
the life of the creator and 70 years after the creator’s death;

Each Party shall provide protection to technological measures that
restricts unauthorized acts to copyrighted works and protection to rights
management information. Criminal sanctions and civil remedies shall be
provided against violators. Rights holders shall be able to choose
compensation calculated based on actual damages or pre-established
(estimated) damages.

Each party shall provide protection of encrypted program-carrying
satellite signals. Criminal sanctions shall be provided against violators.

Each Party shall make patent protection available for any invention,
including plants and animal.

Each Party shall provide for the adjustment of the term of a patent to
compensate for unreasonable delays in granting the patent. An
unreasonable delay includes a delay in the issuance of the patent of more
than 5 years from the date of filing, or 3 years after a request for
examination, whichever is later.

Measures related to certain regulated products

If a Party requires the submission of undisclosed information concerning
the safety and efficacy of a pharmaceutical or agricultural chemical
product to grant a marketing approval, it shall not permit third parties to
market the same or similar products for at least 5 years from the date of
approval for a pharmaceutical product and 10 years for an agricultural
chemical product.

With respect to any pharmaceutical product that is subject to a patent,
each Party shall make available an extension of the patent term to
compensate the patent owner for unreasonable curtailment of the term as
a result of the approval process.

11.2 Potential Costs and Benefits to Thailand

The U.S. has one of the highest standard for IPR protection and the most
sophisticated technological capabilities in the world. If Thailand adopts the U.S. standard
as appeared in U.S.-Singapore FTA without comparable technological capabilities, it will be
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deprived of a flexibility to design its IPR system that the U.S. and other developed countries
enjoyed in their earlier stages of development.

From a perspective of Thailand, it is necessary to ensure that the IPR system
facilitates, rather than hinders, its development goals. In particular, the copyright law should
allow Thailand to extend its basic and higher education coverage by allowing access to
educational materials and information technology. The patent law should facilitate access to
medicine for poor people while the plant variety protection law should not impose undue
costs to local farmers and plant breeders.

Thus, the benefits for Thailand from inappropriately high standards of IPR regime
are, at best, long term, while the costs of adopting them are real and immediate. Such costs
include legislative and administrative costs involved in revising current laws and
regulations, legislating new ones and implementing them. However, the current legal
system is already over-burdened and can hardly accommodate new obligations, at least in
the short run.

11.3 Assessment of the adjustment needed

If the FTA is to be adopted, certain provisions need to be revised or clarified to
avoid potential negative impacts of granting undue monopoly rights.

General adjustments

o The date of entry into force of the FTA should be extended to accommodate
necessary adjustments for the Thai side. In particular, a period of 10-12 years
should be considered.

e Safeguards, including strong competition law, should be developed to ensure
that monopoly rights related to IPR protection are not exploited
inappropriately.

Plant varieties

¢ The UPQV Convention 1991 was designed with the commercialized farming
in developed countries in mind. To be protected by the Convention, a plant
variety needs to meet very high standards in terms of novelty, distinctness,
uniformity and stability. This is not currently achievable by most plant
varieties developed by Thai breeders. In the transition period, Thailand
should be allowed to give effect to a previous version of the Convention,
e.g., UPOV 1978, before adopting the current UPOV Convention.

Trademarks and geographical indications

e The use of geographical indication in good faith should not be prevented by
the registration of similar or identical trademarks. In practice, many
geographical indications have been used even before the adoption of the
trademark system.
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Domain names on the Internet

While a procedure to resolve disputes related to bad-faith registrations of
domain names in violation of trademarks is needed, Thailand should
maintain a flexibility to implement its own dispute resolution system
concerning domain names under its ccTLD, e.g., to freely nominate or
license a dispute resolution provider.

Copyright and Related Rights

Patent

The term of protection of a copyrighted work should be kept to 50 years after
the creator’s death. The extension of the term to 70 years is not likely to
provide additional incentive for creation and will limit the access to
educational materials.

Exceptions based on the concept of ‘fair-use’ should be introduced into the
provisions on the protection of technological measures and rights
management information to make them compatible with the general

copyright principle.

The scope of patentable subject matter should be limited. In particular,
genetic material found in nature, plants, animals and biological processes for
the production of such plants and animals should not be patentable. Patenting
software and business methods should also be excluded until an effective
procedure to reduce patents granted to trivial inventions is developed.

Conditions for compulsory licensing should be kept flexible as allowed by
the Doha Declaration on TRIPs and Public Health. In particular, the
conditions should include, but not limited to, those appearing in the U.S.-
Singapore FTA.

In the area of pharmaceutical products, an access to test data reduces the
duplication of a costly test process and thus promotes early entry of generic
drug producers. An access to test data by third parties should therefore be
allowed, provided that the data is protected against unfair commercial use.

 In the U.S., the Drug Price Competition and Patent Term Restoration Act, known as the Hatch-Waxman
Act, was legislated in 1984 to reduce drug prices by facilitating early entry of generic drug producers into the

market.
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Investment

12.1 Introduction

Thailand has had an investment agreement with the United States under the Treaty
of Amity and Economic Relations since 1966. The treaty accords the same rights to U.S,
and Thai citizens and companies to own and operate in the other's territory with the
exception of professional services and 6 sectors namely, communications, transportation,
fiduciary functions, banking involving depository functions, exploitation of land and natural
resources and domestic trade of indigenous agricultural products. That is, the treaty has a
relatively wide coverage. The treaty does not include the right to own land, which
precludes U.S, companies or nationals to purchase land except on a project-based basis
permitted by the Board of Investment or the Industrial Estate Authority. The treaty also
does not cover work permits or visas even for those who own a business entitled to the
treaty protection. In practice, however, U.S. nationals as well as other nationals are able to
obtain the required visa and work permits.

Although at the time when the treaty was signed and came into force, there was
little benefit to U.S. investors as any foreign nationals were allowed to engage in businesses
in Thailand with little restrictions. Through time, however, Thailand has developed new
laws and regulations that limit the rights of foreign nationals to operate in Thailand. As a
result, special treatments to U.S. investors in the Treaty of Amity became privileges that
other foreign nationals do not enjoy. Consequently, the Treaty is considered to be in
violation of the WTO's most-favored nation (MFN) obligations, which requires Thailand to
accord equal treatment to all member states.”® Thailand had asked for an exemption from
the obligation for 10 years. The exemption is expiring in January 2005.

At this juncture, Thailand has 4 choices. The first is to ask for an extension of the
exemption in the WTO. The second is to terminate the Treaty and thus, abolish all
privileges available to U.S. companies and nationals. The third is to offer the same
privileges to all other WTO members. The final choice is to reconstruct a new bilateral
investment agreement in the form of a WTO-consistent FTA. Thailand will have to make a
decision by January 2004, as a one-year notice is required for the termination of the Treaty.
The first option appears to be remote, as another extension is unlikely to be approved. The
second choice requires careful assessment of the impact of withdrawing investment
privileges to U.S. investors.”’ The third choice is unlikely as well since many local
businesses would be adversely affected by the sudden investment liberalization on a MFN
basis. The final choice of an FTA will be discussed below.

% The United States do not face such problem since the rights granted to Thailand under the Treaty are
available to all foreign investors.

77 According to statistics collected by the Department of Business Development, which administers the
Foreign Business Act of 1999, 1293 U.S. companies currenily operating in Thailand take advantage of the
rights protected by the Treaty of Amity.
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12.2 Main Features of the U.S.-Singapore FTA

In assessing the various provisions in the FTA on investment, it is therefore,
necessary to make references to the Treaty of Amity. We have thus summarized the key
differences between the FTA on investment and the Treaty of Amity as appeared in Table
12.1 at the end of the chapter.

Like most bilateral investment treaties (BITs), the proposed investment agreement
seeks to guarantee each Party's investors rights to: (1) acquire and operate businesses in the
other Party's territory that is equal to the host country’s counterparts; (2) transfer capital, be
it in the form of profits, dividends, interests, etc., into or out of the territory. It also seeks to
provide protection for each Party's investment from unfair treatment by the government of
the host country by guaranteeing access to and fair treatment in administrative and legal
proceedings and protection from police. It bans certain performance requirements that a
Party may impose on the other Party's direct investment, such as export requirement and
technology transfer. Most importantly, to ensure compliance, the agreement provides for a
dispute settlement mechanism through arbitration that may lead to arbitral awards.

Compared to the Treaty of Amity, the investment provisions in the FTA is more
limited in its scope of application in terms of sectoral coverage, but it is much more
advanced in depth. In terms of coverage, Article 15.3 states that " In the event of
inconsistency between this Chapter and another Chapter, the other Chapter shall prevail to
the extent of the inconsistency”. That is, if chapters on say, cross-border services,
telecommunication and finance, have different provisions on investment, then these shall
override the provisions stipulated in the investment chapter. In fact, as discussed in Chapter
7 agreement on cross-border services allow for relatively generous exemptions. It should
also be noted that the agreement applies to only central and regional level of the
government and not the local governments.”® The agreement also exempts measures that
are of environmental concerns. The relatively limited sectoral coverage of the agreement is
not surprising in view of its advanced and comprehensive provisions in protecting of rights
and interests of the other Party's investment as will be discussed below.

The definition of "covered investment” in the FTA is extremely broad. It covers
not only nationals and companies as appeared in the Treaty of Amity, but also equity
participation in enterprises, bonds, debentures, other debt instruments, and loans, futures,
options and derivatives, contracts, intellectual property rights, licenses authorization permits
and similar rights and other tangible and intangible property and related property rights such
as mortgages, leases and pledges. At the same time, while the Treaty specifies the types of
activities to which Party’s investors are to be accorded national treatment, the FTA does not.
As a result, national treatment is to be guaranteed to all activities with respect fo "the
establishment, expansion, management, conduct, operation and sale or other disposition of
investments in its territory”. It is necessary to clarify whether this implies the rights of U.S.
investors to acquire land, which is excluded in the Treaty of Amity.

The FTA accords in general similar protection for the other Party's investment
against unfair treatment and expropriation as does the Treaty of Amity. Both require
"constant or full protection and security, treatment according to customary international
law. However, in case of expropriate, a slight difference in the wording has important

2% For the United States, regional level of government means a state of the United States, the District of
Columbia and Puerto Rico. It is not yet determined which definition will apply in Thailand's case.
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implications. The Treaty stipulates that property of nationals and companies of either Party
"shall not be_taken without due process of law or without payment of just compensation in
accordance with the principles of international law". A similar provision in the FTA
states that "Neither Party may expropriate or nationalize a covered investment either
directly or indirectly through measures equivalent to expropriation or nationalization. The
words "indirectly” and "measures equivalent to expropriation" allow for a much broader
interpretation and are the subject of controversy in many arbitration cases. It should be
noted, however, that the particular article allows exemptions for measures carried out for
public purposes. It is noteworthy that Canada, U.S. and Mexico have attempted to limit the
principle of "fair and equitable treatment” of investments under the NAFTA investment
protection (template for the FTA) have given rise to a proliferation of cases of disputes and
costly arbitral wards.

But the key difference between the investment provisions in the FTA and the
Treaty of Amity is the private-govemnment dispute settlement mechanism. The Treaty of
Amity does not have provisions for such a mechanism while the FTA allows investor of a
Party, as a claimant, to submit to arbitration under the ICSID Additional Facility Rules or
under UNCITRAL Arbitration Rules, or any arbitration institution agreeable to both the
claimant and the respondent. Decisions may lead to monetary awards or financial
compensation for the claimant. Therefore, while the scope of investment protection under
both the Treaty and the FTA are comparable, the latter is significantly more binding with
the support of a dispute settlement mechanism.

Besides dispute settlement mechanism, the investment chapter in the FTA also
contains additional provisions disciplining state regulations concerning transfers and
investment performance requirements that were not available under the Treaty of Amity.
Article 15.7 prohibits Parties from imposing restrictions on all transfers relating to covered
investment. While there are no such restrictions in place to date, the Bank of Thailand has
the authority under the Exchange Control Act to regulate the manner in which money is
brought in or taken out of the country. Thus, the proposed provision would be inconsistent
with the Exchange Control Act.

Article 15.8 also prohibits Parties from imposing (a) export requirement (b) local
content requirement (c) purchase of or provision of preference to local goods or services
requirement (d) net foreign exchange generation -- i.e., tying import value/volume to export
value/volume (f) transfer of technology, production process, or other proprietary knowledge
requirement (g) requirement that goods or services to a specific regional or global market be
supplied exclusively from the territory of the Party. Among these, (a) to (d) are already
covered by the TRIMs (Trade-related Investment Measures), the latter two are not,
however. As some research works have pointed out that technology transfer is essential for
developing countries in building up their technological capabilities, the proposed
prohibition would appear to limit the investment policy of Thailand.

12.3 Assessment of the Adjustment Needed

From the above analysis and the results from the brainstorming sessions with
business representatives and academics, the following suggestions can be made with regard
to the agreement in investment:
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The definition of "covered investment" should include only long term
investment or FDI. Other elements, in particular short term investment that are
speculative and volatile such as derivatives and options should not be included.
This is because Thailand, unlike Singapore, has not yet built up the capacity
required to effectively regulate these highly sophisticated financial instruments.

While an investor-state dispute settlement mechanism would provide protection
for foreign investors against unfair government measures, the extent of the
protection provided should not infringe upon the sovereign rights of the state to
impose domestic rules and regulations that are in the interest of the public. That
is, the scope of the protection should be made as clear as possible. Vague terms
such as "fair and equal treatment and full protection and security” as well as
"measures equivalent to expropriation" should be clearly defined in order to
avoid infringements upon domestic regulatory space and avert excessive
arbitration cases and costly awards.

In connection with the suggestion above, in additional to environmental
concemns, exemptions from the agreement in investment as a whole should be
provided for all measures concerning development including, public health,
security and safety.

. The importance of investment privileges to the flow of U.S. investment into

Thailand should be carefully assessed. While statistic provided by the
Department of Business Development shows a large number of companies
enjoying the privilege, concerns were also expressed by several businesspersons
that the unequal treatment discourages non-U.S. investors from investing in
Thailand.

. The performance requirement should not prohibit technology transfer

requirements.

Both parties should make clear the extent to which the agreement applies to
different levels of the government so that its coverage and implications can be
properly assessed.

Whether the Agreement implies the rights of U.S. citizens and business entities
to acquire land should be clarified.
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Table 12.1 Brief Summary of Agreement on Investment

Obligations under the FTA

Existing Regime

Remarks

Article 15.3 stipulates that in case of
inconsistency between this chapter on
investment and other chapters --i.e.,
cross border trade in services and
sector-specific chapters such as
finance and banking and
telecommunications--the other chapter
shall prevail.

National Treatment and Most-favored Nation Obligations

Article 15.4 requires that each Party

accord to investors of the other Party
and 1o their covered investments the

better of national treatment or most-

favored nation.

Covered investment refers to an
investment of another Party's investor,
which include (a) enterprise; (b) shares
stock and other forms of equity
participation in an enterprise; (c)
bonds, debentures, other debt
instruments, and loans; (d) futures,
options and derivatives; (e) coniracts;
(f) intellectual property rights; (g)
licenses, authorization, permits and
similar rights and (h) other tangible
and intangible property and related
property rights such as leases,
mortgages and pledges.

Article IV(1) of the Treaty of Amity
stipulates that national and
companies of either Party shall be
accorded national treatment with
respect to establishing and acquiring
enterprises and other business
activities within the territory of the
other Party.

Article V(1) of the Treaty of Amity
stipulates that rational and
companies of either Party shall be
accorded national treatment with
respect to (a) leasing of immovable
property (b} purchasing or acquiring
movable property and (c) disposing
of property.

Article V(2) of the Treaty of Amity
stipulates that national and
companies of either Party shall have
the same right as nationals and
companies of that other Party in
regard to patents for invention,
trademarks, trade names, designs and
copyright in literary and artistic
works.

The definition of covered
investment appeared in
Article 15.4 of the FTA
provides a much broader
coverage that do the various
articles found in the Treaty of
Amity. For example, the
former include stocks, bonds,
future options and
derivatives, licenses and
"other tangible and
intangible” properties which
are not covered under the
Treaty if Amity.

{Continued on page 100)
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Table 12.1 (Continued)
Obligations under the FTA Existing Regime Remarks
Minimum Standard of Treatment

Article 15.5 stipulates that "Each Article I (1) of the Treaty of Amity All keywords including

Party shall accord to covered requires that nationals of either Party | "international law", fair and

investments treatment in accordance shall receive most constant protection | “equitable treatment” and

with customary inmternational law, and security, in no case less than “full protection and security”

including fair and equitable treatment | required by international law. appear in both the FTA and

and full protection and security”. ) ) the Treaty of Amity. It
Article I (2) stipulates that nationals | should be noted that these
and companies of either Party shall vague terms have been a
have access to courts of justice and subject of contention in many
administrative agencies within the bilateral agreements, in
territories of the other Party upon particular the NAFTA.

terms that are no less favorable than
those accorded to nationals or third
parties.

Article I (1) requires that each
Party shall at all times accord fair
and equitable treatment 1o national
and companies of other Party, and to
their property and enterprises.

These principles, when
interpreted broadly, can limit
the regulatory space of
domestic regulations and may
lead to a proliferation of
private versus state dispute
cases. It should be
recognized that these
principles are subject of an
evolving case law. Recent
rulings in the ICSID,
however, appear to provide
relatively broad interpretation
of the terms "fair and
equitable treatment”.

Expropriation

Article 15.6 stipulates that neither
Party may expropriate or nationalize a
covered investment either directly or
indirectly through measures
equivalent to expropriation or
nationalization except (a) for public
purposes; (b) in a non-discriminatory
manner; (c) on payment of prompt,
adequate and effective compensation
and (d) in accordance with due process
of law and minimum standard of

Article 111(2) stipulates that property
of nationals and companies of either
Party shall receive most constant
protection and security. Such
property shall not be taken without
due process or without just payment
of just compensation in accordance
with principles of international law.

treatment.

The scope of definition of
"measures equivalent to
expropriation” is not clearly
defined. It may include a
wide range of government
policies, laws or
administrative measures.

(Continued on page 101)
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Table 12.1 (Continued)
Obligations under the FTA Existing Regime Remarks
Transfers
Article 15.7 states that all transfers The Treaty of Amity does not have

relating to a covered investment must
be allowed to be made freely and
without any delay into and out of the
territory of the agreed Parties.

any provisions regarding transfer and
payments.

The Bank of Thailand administers
foreign exchange controls on behalf
of the Ministry of Finance according
to the Exchange Control Act B.E.
2485. It may regulate the manner in
which money is brought in or taken
out of the country. However, there
are no current restrictions on the
repatriation of investment funds,
dividends, profits as well as loans
repayment.

Performance Requirement

Article 15.8 prohibits Parties from
imposing the following performance
requirements on investors (a) export
requirement (b) local content
requirement {c) purchase of or
provision of preference to local goods
or services requirement (d) net foreign
exchange generation - i.¢., tying
import value/volume to export
value/volume (f) transfer of
technology, production process, or
other proprietary knowledge
requirement (g) requirement that
goods or services to a specific regional
or global market be supplied
exclusively from the territory of the

Party.

The Treaty of Amity does not impose
any restrictions on the type of
performance requirement that a
domestic investment authority may
require of a potential foreign
investor.

It should be noted that (a) (b)
(<) and (d) are already
covered by the TRIMs
(Trade-related Investment
Measures) to which all WTO
members must comply.
Prohibitions (f) and (g) are
additional to the TRIMs.
Prohibition (f) may be
inconsistent with the BOI's
new investment promotion
strategy that focuses on
promoting “quality” rather
than “quantity” of
investment. This may imply
that technology transfer may
be a performance
requirement,

Senior Management and Board of Directors

Article 15.9 prohibits Parties from
requiring that senior management
positions be of any particular
nationality. A Party may require that
the majority of the board of directors,
or any committee thereof, of an
enterprise be of a particular
nationality, or resident in the territory
of the Party, provided that the
requirement does not materially impair
the ability of the investor of the Party
to exercise control over its investment.

The new Foreign Business Act 1999
stipulates that the composition of the
nationality of the board of directors
must reflect the equity shareholding.
In case of businesses related to
national security, at least 2 in 5 of the
directors on the board must be Thai
regardless of the equity share
structure. It should be noted,
however, that exemptions to these
rules can and have been authorized
by the Foreigr Business Committee.

(Continued on page 102)
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Table 12.1 (Continued)

Obligations under the FTA

Existing Regime

Remarks

Investment and Environment

Article 15.10 states that nothing in the
agreement in this chapter shall prevent
parties from adopting, maintaining, or
enforcing any measures that are of
environmental concems.

Considerations may be given
to the possibility of
exempting public health,
safety and security concerns.

Non-conforming Measures (Exemptions)

Article 15.2 stipulates that the non-
discrimination obligations, the
performance requirements and
provisions with regard to senior
management and board of directors
shall not apply to (a) existing non-
conforming measures of the central
and regional governments as set out in
Chapter 8 (cross-border services) and
(b) measures taken by local
governments.

Sectors that are excluded in the
Treaty of Amity are (1) transport (2)
communications (3) fiduciary
functions (4) banking involving
depository functions (5) exploitation
of land and natural resources and (6)
domestic trade of indigenous
agricultural products. Professional
services are also excluded from the
treaty.

The FTA allows a greater
scope for exemptions that
does the Treaty of Amity.

Dispute Settlement Mechanism

Articles 15.15 stipulates that in the
event that an investment cannot be
settled by consultation and
negotiation, the claimant (investor of a
Party) may submit to arbitration under
the ICSID Additional Facility Rules
(since Thailand is not yet a member of
ICSID) or under the UNCITRAL
Arbitration Rules; or any arbitration
institution agreeable to both the
claimant and the respondent.

Treaty of Amity does not contain
private to state dispute settlement
mechanism.

Thailand is not yet a member
of ICSID
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Environment

13.1 Introduction

Issues related to trade and environment is important as the U.S. is an import market
for the Thai exports. However, past records show that there is a possibility of concerns on
these issues as demonstrated by the Shrimp-Turtle dispute, the Salmon dispute or the Tuna-
Dolphin dispute. These environment-related trade disputes between Thailand and the U.S.
indicate that Thailand needs to be cautious about the possibility that the U.S. will employ a
unilateral trade measure to justify its environmental objectives or to exercise environmental
enforcement to justify its trade objectives. The most undesirable situation for Thailand is
when the U.S. exercises both trade and environmental measures to justify their political
objectives. In order to maximize the benefits of FTA, it is important that the conditions on
trade and environment are understood.

13.2 Main Features of the U.S.-Singapore FTA

The U.S.-Singapore FTA confines to broad working conditions between the U.S.
and Singapore on issues related to trade and environment. Chapter 18 of the Agreement
contains ten Articles describing the intentions, how both Party wil] work together in dealing
with the issues of trade and environment. (Article 18.1 to Article 18.10) Main features of
the agreement can be summarized as follows.

e Level of Protection: This section shows that each Party can have its own
level of domestic environmental protection. This means that a Party can set
its environmental protection standard above or below that of another Party.
Nevertheless, it is required that each Party should continue to "improve" its
environmental laws. However, it is not clear as to what the term "improve"
may entail. It may mean tightening the environmental standards as well as
relaxing them, depending on the situations (Article 18.1).

e Application and Enforcement of Environmental Law: This article shows that
each Party will try its best to enforce its environmental laws. Each party will
not promote trade at the expense of relaxing the environmental laws.
Nevertheless, it is also recognized that each Party can exercise discretion
when it comes to the enforcement of environmental laws (Article 18.2).

e Procedural Matters: This article ensures that each Party will institute
sufficient legal procedures to take action when its environmental laws are
violated. Furthermore, persons can request the authority to take legal actions
when the environmental laws are violated (Article 18.3).

¢ Institutional Arrangement: There will be a Joint Committee or subcommittee
to discuss matters related to the environmental issues (Article 18.4).
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e Opportunity for Public Participation: This article indicates an intention that
discussion on the issue of the environment be opened to the public. Public
participation in the form of identification of matter to discuss, sharing views,
make recommendations or provide advice is encouraged (Article 18.5).

¢ Environmental Cooperation: This article recognizes the need to strengthen
capacity to promote sustainable development. Cooperation in areas of
environmental activities between the two Parties is encouraged. Furthermore
Parties shall share information on experiences on trade and environment
issues (Article 18.6).

o Environmental Consultation: This article recognizes that there will be forums
of consultation between the two Parties to discuss and resolve matters related
to trade and environment (Article 18.7).

e Relationship to Environmental Agreements: This article recognizes the need
for each Party to observe the role of Multilateral Environmental Agreement
(MEAs) and paragraph 31 of the Doha agreement of WTO (Article 18.8).

¢ Principles of Corporate Stewardship: Each Party shall encourage enterprises
to voluntarily adopt stewardship in their internal policies (Article 18.9).

From the provisions in this Chapter, the following conclusions can be drawn:

e The Agreement intends to encourage each Party to strictly enforce its
environmental laws leading to sustainable development.

e To ensure that environmental laws are strictly enforced and observed, the
Agreement requires taking legal actions against violators, disclosing public
information, sharing of information and allowing public participation.

e Matters arising in the area of trade and environment will be resolved via
discussion in joint committees, subcommittees or consultation between the
two Parties.

13.3 Potential Costs and Benefits to Thailand

Sectors of potential concern for Thailand include shrimp, canned seafood, electrical
circuits, computer and computer parts, clothing and foot ware. These exporting industries
can create environment-related trade conflicts as the volume of Thai exports to the U.S.
markets is substantial. Past record shows that large volume of Thai export of frozen shrimp
and canned tuna to the U.S. market has led to shrimp-turtle and tuna-dolphin disputes
between the two countries.

The potential conflict in the case of the Thai shrimp export to the U.S. may be due to
the U.S. concemn over the issue of inappropriate fishing net used by the Thai farmers that
may endanger marine turtles or whether shrimp farming along the Thai coastal areas may
lead to reduction in the mangrove areas. As for canned seafood, there is a possibility that
due to the high volume of Thai exports to the U.S. market there may be a concern whether
the packaging process of Thai seafood meets the U.S. food safety standard.
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As for the electrical circuits, computers and computer parts, the concern is over the
issues related to the fact that Thailand is currently a signatory to the Montreal Protocol that
governs the use of ozone-depletion substances such as CFC, Thailand has also ratified in the
Basel Convention that governs the movement of hazard wastes. The U.S. may use the
commitment that Thailand has related to these two multilateral environmental agreements
(MEAs) as possible trade barriers.

As for the clothing and foot ware and foot ware parts, the concern is over the labor
issue and health impact.

13.4 An Assessment of Adjustment for Thailand

Given the contents as described in this Chapter, Thailand will need to make
adjustments in the following areas.

o There may be an increasing number of legal cases that the Thai authority
may have to take actions against the Thai operators who violate the Thai
environmental laws. These legal cases will probably lead to penalties in
terms of fines, financial penalties or imprisonment of the violators. Law
enforcements will translate into some costs to be born by the Thai public and
the private sectors. Nevertheless, strict observation of local environmental
regulations should help improve the environmental conditions in Thailand.

¢ Thailand will need to become more open in terms of information
dissemination. The U.S. will now have access to information regarding the
environmental matters in Thailand. This will again help improve the Thai
environmental conditions as the public will become more aware of the
environmental status. However, much adjustment needs to be made on the
part of the Thai public sector that are not used to information disclosure.

¢ Public participation condition may mean that the non-government
organizations (NGOs) in the U.S. may also demand their rights to voice their
concerns, make recommendations or advices on the Thai environmental
matters.

e Trade and environmental conflicts will be resolved via joint committees,
subcommittee or consultation between the two Parties. Capacity building in
this area is likely needed for the Thai side.
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Conclusion

The U.S. is one of the world largest markets with merchandise imports worth more
than $ 1 trillion in 2002. It is a major export destination of most countries, including
Thailand. Around 20 percent of Thai goods export goes to the U.S. market, and this
represents the highest share of Thailand’s exports. However, Thai export has been
experiencing a declining share in the U.S. market. On the other hand, some countries,
notably China and Mexico, have seen their shares growing rapidly in the past decade. The
reason is that while Thai products are generally competitive in the U.S. market, most of
them are products with low growth.

There are two possible ways to increase the export performance of Thai products in
the U.S. market. Firstly, one can try to boost the demand for various products that are
important for Thailand. This may not be so easy. Secondly, one can try to increase the
relative competitiveness of Thai products in the U.S. markets. The proposed FTA can help
by reducing tariff and non-tariff barriers between the two countries.

With respegt to trade in goods, an FTA between Thailand and the U.S. should be
expected to generate gains to both countries. Like other North-South trades, Thailand and
the U.S. have trade structures that are complementary. From the Thai perspective, the
bilateral Thailand-U.S. FTA should produce some positive net benefits to Thailand as it
struggles to revive its share in its most important export market.

A previous study shows that the FTA between Thailand and the U.S. would increase
the export and import of Thailand about 3.4 and 4.7 percent, respectively. Agricultural
products, processed food, textile and automobile are examples of the sectors that are likely
to benefit from the FTA. Using the TDRI CGE model, we estimated that the FTA would
generate a real GDP growth of 1.34 percent, once the agreement is implemented.

However, the increase in export in many sectors will not be automatic. To capture
potential benefits in the automobile sector, for example, Thailand-based assemblers and
suppliers may need to reorient their product lines to match the consumer demand in the U.S.
market. They also need to improve their product quality, reduce costs and improve delivery
time. First-tier suppliers need also to develop design capability. Similarly, for agricultural
liberalization to bring tangible benefits, Thai and U.S. negotiator need to cooperate with
each other to reduce existing non-tariff barriers, e.g., quota, subsidy, administrative
measures, sanitary and phytosanitary standards, etc. This may involve dealing with
complicated technical aspects in each area and hence will take a long time. Finally, rules of
origin need to be carefully designed to facilitate efficient preferential treatments.

In addition to export, potential benefits to Thailand are likely to arise from more
investment, intensified competition in service sectors and improvement in regulatory
regimes. For example, more investment inflow into Thailand should enable the country to
grow more rapidly since FDI has always been one of its key growth engines.

However, potential benefits in these areas are harder to be realized than those related
to export of goods. This is because institutional capacities in many areas would need to be
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developed. This is likely to take a long time. In addition, the proposed FTA, which contains
many provisions related to domestic laws and regulations, also poses sensitive problems for
Thailand in a number of areas, notably service, investment, government procurement and
intellectual property protection.

Care should be taken that the scope of foreign investment covered in the FTA and
the extent of the protection guaranteed are well defined and suitable to the local
environment. For example, investments that are short term and speculative in nature may
not be desirable. In the negotiation, it is also important to make clear where the boundary
of the protection ends so that there will not be excessive disputes that will be costly to settle.

The service sector can also gain from greater competition. For example,
liberalization in the telecommunication market would help Thailand to bring its
telecommunication prices down to be in line with other Asian countries. But the balance
between free and fair trade must be ensured, in particular in service markets where there are
only few large players in the market. On this matter, liberalization must be complemented
by a strong discipline imposed on large multinational companies and cooperation between
competition authorities. On this note, a more transparent and effective implementation of
the domestic competition law should help to promote the cause.

In terms of intellectual property rights, Thailand should negotiate to prolong the
timeframe for implementing obligations in the FTA for at least ten years to ensure that the
IPR system facilitates, rather than hinders, its development goals. In particular, the
copyright law should allow Thailand to extend its basic and higher education coverage by
allowing access to educational materials and information technology. The patent law should
facilitate access to medicine for poor people while the plant variety protection law should
not impose undue costs to local farmers and plant breeders.

It is also of utmost importance that the agreement does not infringe on the sovereign
rights of the Thai government to implement regulatory rules or measures that are in the
public interest, be it cultural, developmental, or social.

In conclusion, an FTA between Thailand and the U.S. has the potential to increase
trade and investment between the two countries and generate net benefits for Thailand.
Some of the more sensitive areas will need careful negotiations to achieve a coverage and
sequencing that is appropriate to the institutional context of the country. And given the
comprehensive nature of the FTA, many complicated issues will need to be negotiated.
Because of this, it is essential that the Thai side is fully prepared for the negotiation process.
A capable negotiation team must be assembled. Due to limited domestic expertise and
negotiation resources, a structure that allows governmental agencies under various
ministries to work together as a negotiation team is a pre-requisite. Sufficient resource must
be provided to support the negotiation process. In addition, it is essential that all
stakeholders need to be brought into the process, particularly the private sector,
academicians, as well as the non-government and the people sector. With full cooperation
from all sides, a satisfactory outcome should result from the negotiation, and Thailand will
be in a good position to fully benefit from the resulting FTA.
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Summary of U.S. Bilateral Agreements

Albania
- Agreement on Bilateral Trade Relations
- Bilateral Investment Treaty
Argentina
- Private Courier Mail Agreement
- Bilateral Investment Treaty
Armenia
- Agreement on Bilateral Trade Relations
- Bilateral Investment Treaty
Australia
- Settlement on Leather Products Trade
- Understanding on Automotive Leather Subsidies
Azerbaijan
- Agreement on Bilateral Trade Relations
- Bilateral Investment Treaty
Bahrain
- Bilateral Investment Treaty
Bangladesh
- Bilateral Investment Treaty
Belarus
- Agreement on Bilateral Trade Relations
- Agreement regarding Imports of Certain Fiberglass Fabric
Bolivia
- Bilateral Investment Treaty
Brazil
- Memorandum of Understanding between the Government of Brazil and the Government
of the United States Concerning Trade Measures in the Automotive Sector
Bulgaria

- Agreement on Trade Relations
- Bilateral Investment Treaty
- Agreement Concerning Intellectual Property Rights

Cambodia
- Agreement Between the United States of America and the Kingdom of Cambodia on
Trade Relations and Intellectual Property Rights Protection
- Agreement on Trade in Textiles and Textile Products (1999)
- Agreement on Trade in Textiles and Textile Products (2002)

Cameroon
- Bilateral Investment Treaty

Canada
- Agreement on Salmon & Herring (1993)
- Agreement Regarding Tires
- Memorandum of Understanding on Provincial Beer Marketing Practices
- Agreement on Ultra-High Temperature Milk
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- Agreement on Beer Market Access in Quebec and British Columbia Beer Antidumping
cases

- Agreement on Salmon & Herring (1994)

- Agreement on Barley Tariff-Rate Quota

- Record of Understanding on Agriculture

- Agreement on Magazines (Periodicals)

- Agreement on Implementation of the WTQO Decision on Canada’s Dairy Support
Programs

China

- Accord on Industrial and Technological Cooperation

- Memorandum of Understanding on the Protection of Intellectual Property Rights

- Memorandum of Understanding on Prohibiting Import and Export in Prison Labor
Products

- Memorandum of Understanding Concerning Market Access

- Agreement on Trade Relations Between the United States of America and the People’s
Republic of China

- Agreement on Providing Intellectual Property Rights Protection

- Report on China’s Measures to Enforce Intellectual Property Protection and Other
Measures

- Interim Agreement on Market Access for Foreign Financial Information Companies

- Agreement to Strengthen Space Launch Trade Terms

- Bilateral Agriculture Agreement

Colombia
- Memorandum of Understanding on Trade on Bananas

Congo, Democratic Republic of the (Formerly Zaire)
- Bilateral Investment Treaty (1989)

Congo, Republic of the
- Bilateral Investment Treaty (1994)

Costa Rica
- Memorandum of Understanding on Trade in Bananas

Croatia
- Memorandum of Understanding on Intellectual Property Rights
- Bilateral Investment Treaty

Czech Republie
- Agreement on Bilateral Trade Relations
- Bilateral Investment Treaty

Ecuador
- Agreement on Intellectual Property Rights Protection
- Bilateral Investment Treaty

Egypt
- Bilateral Investment Treaty

Estonia
- Bilateral Investment Treaty

European Union
- Wine Accord
- Agreement for the Conclusion of Negotiations Between the United States and the
European Community under GATT Article XXI1V:6
- Agreement on Exports of Pasta with Settlement, Annex and Related Letter
- Agreement on Canned Fruit (updated)
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Georgia

Grenada

Honduras

Hungary

India

Indonesia

Agreement Concerning the Application of The GATT Agreement on Trade in Civil
Aircraft

Agreement on Meat Inspection Standards

Corn Gluten Feed Exchange of Letters

Malt-Barley Sprouts Exchange of Letters

Oilseeds Agreement

Agreement on Recognition of Bourbon Whiskey and Tennessee Whisky as Distinctive
U.S. Products

Memorandum of Understanding on Government Procurement

Letter on Financial Services Confirming Assurances to Provide Full MFN and National
Treatment

Agreement on EU Grains Margin of Preference

Exchange of Letters Concerning Implementation of the Marrakesh Agreement
Establishing the World Trade Organization and Related Matters

Exchange of Letters Between the United States of America and the European
Community on a Settlement for Cereals and Rice, and Accompanying Exchange of
Letters on Rice Prices

Agreement for the Conclusion of Negotiations Between the United States of America
and the European Community under GATT Article XX1V:6, and Accompanying
Exchange of Letters

Tariff Initiative on Distilled Spirits

Agreement on Global Electronic Commerce

Agreed Minute on Humane Trapping Standards

Agreement on Mutual Recognition Between the United States of America and the
European Community

Agreement Between the United States and the European Community on Sanitary
Measure to Protect Public and Animal Health in Trade in Live Animals and Animal
Products

Understanding on Bananas

Agreement on the Mutual Acceptance of Oenological Practices

Agreement on Bilateral Trade Relations
Bilateral Investment Treaty

Bilateral Investment Treaty

Memorandum of Understanding on Worker Rights
Bilateral Investment Treaty

Agreement on Trade Relations
Agreement on Intellectual Property Rights Protection
Agreement on Comprehensive Trade Package on Tariff Reduction

Agreement Regarding Indian Import Policy for Motion Pictures
Reduction of Tariffs on In-Shell Almonds

Agreement on Intellectual Property Rights Protection
Agreement on Import Restrictions

Agreement on Textile Tariff Bindings

Conditions for Market Access for Films and Video into Indonesia
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Israel

- U.S.-Israel Free Trade Agreement

- U.S.-Israel Agreement on Trade in Agriculture

- U.S.-Israel Agreement on Almonds and Certain other Agricultural Trade Issues
Jamaica

- Agreement on Intellectual Property

- Bilateral Investinent Treaty
Japan '

- Market-Oriented Sector-Selective (MOSS) Agreement on Medical Equipment and
Pharmaceuticals

- Exchange of Letters Regarding Tobacco

-~ Science and Technology Agreement

- Measures Concerning Cellular Telephone and Third Party Radio System
Telecommunications Issues

- Procedures to Introduce Supercomputers

- Measures Relating to Wood Products

- Policies and Procedures Regarding satellite Research and Development/Procurement

- Policies and Procedures Regarding International Value-Added Network Services and
Network Channel Terminating Equipment

-~ Joint Announcement on Amorphous Metals

- Measures Further to 1990 Policies and Procedures Regarding International Value-
Added Network Services

- Measures Regarding International Value-Added Network Services Investigation
Mechanisms

- U.S.-Japan Major Projects Arrangement

- Measures Related to Japanese Public Sector Procurement of Computer Products and
Services

- U.S.-Japan Framework for a New Economic Partnership

- Exchange of Letters Regarding Apples

- U.S.-Japan Public Works Agreement

- Mutual Understanding on Intellectual Property Rights Between the Japanese Patent
Office and the U.S. Patent and Trademark Office

- Exchange of Letters Regarding Implementation of the Measures Regarding Cellular
Telephone and Third-Party Radio Systems

- Rice

- Harmonized Chemical Tariffs

- Copper

- Market Access

- Actions to be taken by the Japanese Patent Office and the U.S. Patents and Trademark
Office pursuant to the January 20, 1994, Mutual Understanding on Intellectual Property
Rights

- Measures by the Government of the United States and the Government of Japan
Regarding Insurance

- Measures on Japanese Public Sector Procurement of Telecommunications Products and
Services

- Measures Related to Japanese Public Sector Procurement of Medical Technology
Products and Services

- Measures Regarding Financial Services

- Policies and Measures Regarding Inward Direct Investment and Buyers-Supplier
Relationships

- Exchange of Letters on Financial Services

- Interim Understanding for the Continuation of Japan-U.S. Insurance Talks

- U.S.-Japan Insurance Agreement

- Japan’s Recognition of U.S.-Grademarked Lumber
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Jordan

Kazakstan

Korea

Resolution of WTO dispute with Japan on Sound Recordings

National Policy Agency Procurement of VHF Radio Communications System
U.S.-Japan Enhanced Initiative on Deregulation and Competition Policy
U.S.-Japan Agreement on Distilled Spirits

First Joint Status Report on Deregulation and Competition Policy

U.S.-Japan Joint Report on Investment

Second Joint Status Report on Deregulation and Competition Policy
U.S.-Japan Agreement on NTT Procurement Procedures

Third Joint Status Report on Deregulation and Competition Policy

Fourth Joint Status Report on Deregulation and Competition Policy
U.S.-Japan Economic Partnership for Growth

First Report to the Leaders on the U.S.-Japan Regulatory Reform and Competition
Policy Initiative

Agreement Between U.S. and Hashemite Kingdom of Jordan on the Establishment of a

Free Trade Area

Agreement on Bilateral Trade Relations
Bilateral Investment Treaty

Record of Understanding on Intellectual Property Rights

Agreement on Access of U.S. Firms to Korea’s Insurance Markets

Record of Understanding Concemning Market Access for Cigarettes

Agreement Concerning the Korean Capital Market Promotion Law

Agreement on the Importation and Distribution of Foreign Motion Pictures
Agreement on Market Access for Wine and Wine Products

Investment Agreement

Agreement on Liberalization of Agricultural Imports

Record of Understanding on Telecommunications (January 1990)

Record of Understanding on Telecommunications (February 1990)

Exchange of Letters Regarding the 1986 Inteliectual Property Rights Agreement:
Product Pipeline Protection

Record of Understanding on Beef

Exchange of letters on Beef

Agreement on Wine Access

Record of Understanding on Telecommunications (February 1991)

Agreement on International Value-Added Services

Understanding on Telecommunications (February 1992)

Exchange of Letters Relating to Korea Telecom Company’s Procurement of AT&T
Switches

Beef Agreements

Record of Understanding on Agricultural Market Access in the Uruguay Round
Exchange of Letters on Telecommunications Issues Relating to Equipment
Authorization and Korea Telecom Company’s Procurement

Agreement on Steel

Shelf-Life Agreement

Revised Cigarette Agreement

Memorandum of Understanding to Increase Market Access for Foreign Passenger
Vehicles in Korea

Exchange of Letters on Implementation of the 1992 Telecommunications Agreement

Korean Commitments on Trade in Telecommunications Goods and Services
Agreement on Korean Motor Vehicle Market
Exchange of Letters Regarding Tobacco Sector Related Issues
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- Exchange of Letters on Data Protection

Kyrgyzstan
- Agreement on Bilateral Trade Relations
- Bilateral Investment Treaty

Laos
- Exchange of notes extending bilateral agreement on Trade in Textile and Textile
Products
Latvia
- Agreement on Trade & Intellectual Property Rights Protection
- Bilateral Investment Treaty
Lithuania
- Bilateral Investment Treaty
Macedonia
- Exchange of notes extending bilateral agreement on Trade in Textiles and Textile
Products
- Memorandum of Understanding Establishing Outward Processing Program
Mexico
- Agreement with Mexico on Tire Certification
- Memorandum of Understanding Between the United States and Mexico Regarding
Areas of Food and Agriculture Trade
Moldova
- Agreement on Bilateral Trade Relations
- Bilateral Investment Treaty
Mongolia
- Agreement on Bilateral Trade Relations
- Bilateral Investment Treaty
Morocco
- Bilateral Investment Treaty
Nepal
- Exchange of notes extending bilateral agreement on Trade in Textile and Textile
Products
Nicaragua
- Bilateral Intellectual Property Rights Agreement with Nicaragua
Norway
- Agreement on Procurement of Toll Equipment
Panama
- Bilateral Investment Treaty
- Agreement on Bilateral Trade Relations
Paraguay
- Memorandum of Understanding on Intellectual Property Rights
Peru
- Memorandum of Understanding on Intellectual Property Rights
Philippines

- Protection and Enforcement of Intellectual Property Rights
- Agreement regarding Pork and Poultry Meat
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Poland

Romania

Russia

Senegal

Singapore

Slovakia

Suriname

Business and Economic Treaty
Bilateral Investment Treaty
Agreement on Comprehensive Trade Package on Tariff Reduction

Agreement on Bilateral Trade Relations
Bilateral Investment Treaty
Memorandum of Understanding Establishing Outward Processing Program

Trade Agreement Concerning Most Favored Nation and Nondiscriminatory Treatment
Joint Memorandum of Understanding on Market Access for Aircraft

Agreed Minutes regarding exports of poultry products from the United States to Russia
Protocol of the Negotiations Between the Export of Russia and the United States of
America on the Issue of U.S. Poultry Meat Imports into the Russia Federation
Agreement on Russia Firearms & Ammunition

Exchange of notes extending bilateral agreement on Trade in Textiles and Textile
Products

Bilateral Investment Treaty
Agreement on I[ntellectual Property Rights Protection

Agreement on Bilateral Trade Relations
Bilateral Investment Treaty

Agreement on the Protection and Enforcement of Intellectual Property Rights
Bilateral Investment Treaty

Agreement on Bilateral Trade Relations

Switzerland

Taiwan

Tajikistan

Exchange of Letters on Financial Services

Agreement on Customs Valuation

Agreement on Export Performance Requirements

Agreement Concerning Beer, Wine, and Cigarettes

Agreement on Turkeys and Turkey Parts

Agreement on Beef

Agreement on Intellectual Property Protection (1992)

Agreement on Intellectual Property Protection (Trademark) (April 1993)
Agreement on Intellectual Property Protection {Copyright) (July 1993)
Agreement on Market Access (1994)

Telecommunications Liberalization by Taiwan

U.S.-Taiwan Medical Device Issue: List of Principles

Agreement on Market Access (1998)

Understanding on Government Procurement

Agreement on Bilateral Trade Relations
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Thailand
- Agreement on Cigarette Imports
- Agreement on Inteilectual Property Protection and Enforcement
- Agreement on Trade in Textiles and Textile Products

Trinidad and Tobago
- Agreement on Intellectual Property Protection and Enforcement
- Bilateral Investment Treaty

Tunisia
- Bilateral Investment Treaty

Turkey
- Bilateral Investment Treaty
- WTO Settlement Concerning Taxation of Foreign Film Revenues

Turkmenistan
- Agreement on Bilateral Trade Relations

UKkraine
- Agreement on Bilateral Trade Relations
- Bilateral Investment Treaty
- Agreement on Trade in Textiles and Textile Products

Uzbekistan
- Agreement on Bilateral Trade Relations

Vietnam

- Agreement between the United States and Vietnam on Trade Relations

- Copyright Agreement
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Summary of the U.S.-Chile and U.S.-Singapore FTAs on
Trade and Investment in Goods and Services
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SERE

Trade in goods

Consumer and industrial products

- More than 85% of bilateral
trade in consumer and industrial
products becomes duty-free
immediately upon entry into
force of the agreement, with
most remaining tariffs
eliminated within 4 years.

- Chile’s “luxury tax” on
automobiles will be phased out
over 4 years with the number of
vehicles that are subjected to
this tax will be sharply reduced
immediately upon entry into
force of the agreement.

- Textiles and apparel will be
duty-free immediately if they
meet the Agreement’s rules of
origin, promoting new
opportunities for U.S. and
Chilean fiber, yarn, fabric and
apparel manufacturing. Annual
quotas of textiles and apparel
containing non-U.S. or non-
Chilean yarns, fibers or fabrics
may also qualify for duty-free
treatment.

- Key U.S. export sectors gain
immediate duty-free access to
Chile, such as agricultural and
construction equipment, autos
and auto parts, computers and
other information technology
products, medical equipment,
and paper products.

Agricultural products

- More than three-quarters of
U.S. farm goods will enter
Chile duty-free within 4 years
and all duties of U.S. products
will be phased out over 12

years. Key U.S. farm products
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- Most U.S. tariff on Singaporean
goods will be eliminated
immediately upon entry into force of
the agreement, with the remaining
tariffs phased out over 3-10 years.

- Singapore guarantees zero tariffs
immediately on all U.S. products.

- Textiles and apparel will be duty-free
immediately if they meet the
Agreement’s rules of origin,
promoting new opportunities for U.S.
and Singaporean fiber, yarn, fabric
and apparel manufacturing. Annual
quotas of textiles and apparel
containing non-U.S. or non-
Singaporean yarns, fibers or fabrics
may also qualify for duty-free
treatment.

- Extensive monitoring and anti-
circumvention commitments-such as
reporting, licensing and unannounced
factory checks- so that only
Singaporean textiles and apparel
receive tariff preferences.
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will benefit from improved
market access, including pork
and pork products, beef and
beef products, soybeans and
soybean meal, durum wheat,
feed grains, potatoes, and
potatoes, and processed food
products such as french fries,
pasta, distilled spirits and
breakfast cereals. Tariffs on
U.S. and Chilean wines will
first be equalized at low U.S.
rates and then eliminated.

- U.S. farmers will be access to
Chile that is as good as or better
than the European Union or
Canada, both of which already
have FTAs with Chile.

- Chilean price bands (import
duties of the same product may
vary according to price level)
will be phased out. During the
phase out, producers of these
products will be treated as good
as or better than their
competitors with other counties.
(Elimination of price bands was
not part of the EU or Canada
FTAs with Chile).

- Eliminates the use of export
subsidies on U.S.-Chilean farm
trade, but preserves the right to
respond if third countries use
export subsidies to displace
U.S. products in the Chilean
market.

- An agricultural safeguard
provision will help protect U.S.
farmers and ranchers from
sudden surges in imports from
Chile.

- Both sides renewed their
commitment to continue the
work on resolving important
sanitary and phytosanitary
issues, such as meat and dairy
inspection and meat grading,
that are inhibiting access to
consumers in both markets.




Summary of the U.S.-Chile and U.S.-Singapore FTAs on Trade and Investment in Goods and Services 119

PR T
- sl

R B e

Trade in services

Cover both cross-border supply
of services and the right to
invest and establish a local
service presence.

Traditional market access is
supplemented by strong and
detailed disciplines on
regulatory transparency.

Chile will accord substantial
market access across its entire
service regime, subject to very
few exceptions (a “negative
list” approach).

Market access in the service
sectors including; Computer
and related services,
Audiovisual services,
Telecommunications services,
Construction and Engineering,
Tourism, Advertising, Express
Delivery, Professional services
(architects, engineers,
accountants, etc.), Distribution
services (such as wholesaling,
retailing and franchising), Adult
education & training services,
Environmental services.

The financial service chapter
includes core obligations of
non-discrimination, most-
favored nation treatment, and
additional market access
obligations.

Singapore will accord substantial
market access across its entire
service regime, subject to very few
exceptions. Singapore will treat U.S.
services suppliers as well as its own
suppliers or other foreign suppliers.

U.S. services firms will enjoy fair
and non-discriminatory treatment
through strong disciplines on both
cross-border supply of services and
the right to invest and establish a
local service presence.

Traditional market access to services
is supplemented by strong and
detailed disciplines on regulatory
transparency.

Market access in the service sectors
including; Computer and related
services, Audiovisual services,
Telecommunications services,
Construction and Engineering,
Tourism, Advertising, Express
Delivery, Professional services
(architects, engineers, accountants,
etc.), Distribution services (such as
wholesaling, retailing and
franchising), Adult education &
training services, Environmental
services, Energy services.

The financial service chapter
includes core obligations of non-
discrimination, most-favored nation
treatment, and additional market
access obligations.

Licensed full-service banks will be
able to offer all their services at up to
30 locations on the first year, and at
an unlimited number of locations
within 2 years.

Locally incorporated subsidiaries of
U.S. banks can apply for access to
the local Automated Teller Machine
(ATM) network within 2.5 years.
Branches of U.S. banks get access to
the ATM network in 4 years.

Expanded market access for U.S.
insurance companies

Expanded market access for U.S.
insurance companies

- U.S. insurance firms have full rights
to establish subsidiaries, branches or
joint ventures.

- U.S. insurance firms have full
rights to establish subsidiaries
or joint ventures for all




insurance sectors with limited
exceptions. Chile has
committed to phase in insurance
branching rights.

- Chile commits to modify its
legislation to open cross-border
supply of key insurance sectors
such as marine, aviation and
transport (MAT) insurance,
insurance brokerage of
reinsurance and MAT
insurance, and confirms
existing rights for reinsurance.

- Prior regulatory product
approval is not required for
insurance sold to the business
community. Expedited
procedures are available in
other cases when prior product
approval is necessary.

- U.S. financial institutions may
offer financial services to
citizens participating in Chile’s
privatized voluntary savings
plans. U.S. firms also gain some
increased ability to offer such
products through Chile’s
mandatory social security
system.

" T 3 R
Singapore
- Singapore commits to end its
prohibition on foreign firms
supplying insurance cross-border
from their home country. U.S. firms
will be able to sell marine, aviation
and transport (MAT) insurance,
reinsurance, insurance brokerage of
reinsurance and MAT insurance, and
insurance auxiliary services.

- Prior regulatory product approval is
not required for insurance sold to the
business community. Expedited
procedures are available in other
cases when prior product approval is
necessary.

- U.S. financial institutions may offer
financial services to citizens
participating in Singapore’s
privatized social security system
under more liberal requirements.

Securities and related financial
services liberalized

- U.S. banks and securities firms
may establish branches and
subsidiaries and may invest in
local firms without restriction,
except in very limited
circumstances.

- Chile will allow U.S.-based
firms to offer services cross-
border to Chileans in areas such
as financial information and
data processing, and financial
advisory services with a limited
exception. Chilean mutual
funds may use foreign-based
portfolio managers.

Securities and related financial services
liberalized

- U.S. firms may provide
asset/portfolio management and
securities services in Singapore
through the establishment of a local
office, or by acquisition of local
firms.

- U.S. firms may supply pension
services under Singapore’s privatized
social security system, with
liberalized requirements regarding
the number of portfolio managers
that must be located in Singapore.

- U.S.-based firms may sell portfolio
management service via a related
institution in Singapore.

- Singapore will treat U.S. firms the
same as local firms for the cross-
border supply of financial
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are guaranteed reasonable and
non-discriminatory access to
the network. This prevents local
firms from having preferential
or “first list” of access to
telecom networks.

U.S. phone companies obtain
right to interconnect with
networks in Chile at non-

discriminatory, cost-based rates.

U.S. firms seeking to build a
physical network in Chile
granted non-discriminatory
access to facilities, such as
telephone switches and
submarine cable landing
stations.

U.S. firms will be able to lease
elements of Chilean telecom
networks on non-discriminatory
terms and to re-sell telecom
services of Chilean suppliers to
build a customer base.

processing services.
Express delivery services Express delivery services expedited
- The express delivery - Liberalization of express delivery
commitment includes an services and other related services
expansive definition of the will all a more efficient and
integrated nature of express expedited express delivery business
services, and affirms existing in Singapore.
competitive opportunities. Singapore commits that it will not
allow its postal service to cross-
subsidize express letters with
revenues from its monopoly services.
An open and competitive An open and competitive
telecommunications market telecommunications market
Users of the telecom network Users of the telecom network are

guaranteed reasonable and non-
discriminatory access to the network.
This prevents local firms from
having preferential or “first list” of
access to telecom networks.

U.S. phone companies obtain right to
interconnect with networks in
Singapore in a timely fashion, on
terms, conditions, and cost-oriented
rates that are transparent and
reasonable.

U.S. firms seeking to build an
physical network in Singapore
granted non-discriminatory access to
facilities, such as telephone switches
and submarine cable landing heads.

U.S. firms will be able to lease
elements of Singaporean telecom
networks on non-discriminatory
terms and to re-sell telecom services
of Singaporean suppliers to build a
customer base.

A full range of commitments on
telecommunications services
providers for open markets,
consistent with the regulatory
regimes of the U.S. and Singapore.

Open rule-making procedures of
telecom regulatory authority, and
requires publication of inter-
connections agreements and service
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rates. Singapore commits that when
competition emerges in a telecom
services area, that area will be
deregulated.

- Agreement specifies that companies,
not governments, make technology
choices, particularly for mobile
wireless service, thus allowing firms
to compete on the basis of
technology and innovation, not on
government-mandated standards.

E-Commerce

- Chile and the U.S. agree to
provisions on e-commerce that
reflects the issue importance in
global trade. Each country also
recognized the importance of
supplying services by electronic
means as a key part of a vibrant
e-commerce environment.

- Chile and the U.S. committed to
non-discriminatory treatment of
digital products; agreed to not
impose customs duties on such
products and to cooperate in
numerous policy areas related
to e-commerce.

- For digital products delivered
on hard media (such as DVD or
CD), customs duties will be
based on the values of the
media, not on the value of the
movie, music or software
contained on the disc.

- The e-commerce text identifies
Chile as a leader in Latin
America for the further
development of electronic
commerce.

E-Commerce

- Singapore and the U.S. agreed to
provisions on e-commerce that
reflects the issues importance in
global trade, and the principle of
avoiding barriers that impede the use
of e-commerce.

- The Agreement establishes explicit
guarantees that the principle of non-
discriminatory applies to products
delivered electronically (software,
music, video and text), thus
providing fair treatment to U.S. firms
delivering digital product via the
internet.

- For digital products delivered on
hard media (such as a DVD or CD),
customs duties will be based on the
value of the media, not on the value
of the movie, music or software
contained on the disc.

- The e-commerce text makes binding
a number of e-commerce
commitments that are now only
voluntary or temporary in the WTO.

- Establishes a binding prohibition on
customs duties charged on digital
products delivered electronically,
such as legitimate downloads of
music, videos, software or text.

- Affirms that any commitments made
related to services in the Agreement
also extend to the electronic delivery
of such services, such financial
services delivered over the internet.

Professional services
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Singapore will ease restrictions on
U.S. firms creating joint law ventures
to practice in Singapore, and will
recognize degrees earned from
certain U.S. law schools for
admission to the Singapore bar.
Capital ownership requirements for
land surveying services will be
eliminated.

Liberalization of the requirements for
registration and certification of
patent agents.

Cooperation in developing standards
and criteria for licensing and
certification of other professional

U.S. investors enjoy the right to
establish, acquire and operate
investments in Chile on an
equal footing with Chilean
investors, and with investors of
other countries, unless
specifically stated otherwise.

Provide U.S. investors with a
basic set of substantive
protections which Chilean
investors currently enjoy under
the U.S. legal system.

Due process protections and the
right to receive a fair market
value for property in the event
of an expropriation.

Prohibits and removes certain
restrictions on U.S. investors,
such as requirements to buy
Chilean rather than U.S. inputs.

service providers.

Investment Provide a secure, predictable Provide a secure, predictable legal
legal framework for U.S. framework for U.S. investors
investors operating in Chile. operating in Singapore.

All forms of investment are All forms of investment are protected
protected under the Agreement, under the Agreement unless

such as enterprises, debt, specifically exempted (the “negative
concessions, contracts and list” approach).

intellectual property. U.S. investors are provided treatment

as favorable as local Singaporean
investors or any other foreign
investors.

Provide U.S. investors with a basic
set of substantive protections which
Singaporean investors currently
enjoy under the U.S. legal system.
Due process protections and the right
to receive a fair market value for
property in the event of an
expropriation.

Prohibits and removes certain
performance-related restrictions on
U.S. investors, such as limitations on
the numbers of locations.
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