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The Thai Constitution and New Mechanisms for
Transparent and Anti-Corruption Society

Orapin Sopchokchai
Ryratana Suwanraks, and
Panniya Binsri

Executive Summary

Corruption is one of the most serious problems in the Thai society. The economic
crisis that broke in 1997 is a clear evidence of negative results from corruption, collusion,
non-transparency and the lack of accountability system in both public and private sectors.
Over the years, it has become diverse and complex both in size and forms, adapting
succinctly to the rapidly changing political, economic and social environment, advancement
in technology and fierce business competition. The old rules, laws and regulations to
monitor, prevent, prosecute and suppress comuption may not prove as efficient as they
used to be.

The on-going political and public sector reform movements as well as the 1997
Constitution of the Kingdom of Thailand light up new hope for many desperate and
frustrated Thai citizens. The Constitution engineered the new anti-corruption infrastructure
via intentionally designing the good governance-based administration system. To ensure
transparency and accountability, it establishes oversight institutions that are independent,
transparent and free from administrative power yet are accountable to the people via the
elected Senate. Many existing organizations have been restructured for higher
independence, transparency and efficiency, e.g., the National Counter Corruption
Commission and the State Audit Commission. Many new organizations are also
established, e.g., the Election Commission, the Anti-Money Laundering Board, the
Ombudsman, the Administrative Court, and the Constitution Court. The Constitution also
endorses the rights to information and freedom of expression for full people’s participation
to monitor for transparency and accountability.

This paper focuses on public sector corruption and the new anti-corruption
mechanisms within the context of the 1997 Constitution. Public sector corruption here
refers to abuse of power, bribery, extortion, embezzlement, graft and conflict of interest, of
public officials, inclusive of both governmental and political officials. Conditions are highly
conducive for corruption when the right combination is reached between governmental and
political officials, both with authority to public power, colluding for corrupt benefits.

To draw a picture of the legal backbones of the new anti-corruption mechanisms,
the paper examines the 1997 Constitution and 12 other Acts in effect prior or subsequent
to the Constitution:

1. Official Information Act, B.E. 2540 (1997)

2. Organic Law on the Election Commission, B.E. 2541 (1998)

vit



3. Organic Law on the Election of Members of the House of Representatives and
Senators, B.E. 2541 (1998)

4. Organic Law on Political Parties, B.E. 2541 (1998)

5. Organic Law on Counter Corruption, B.E. 2542 (1999)

6. Money Laundering Control Act, B.E. 2542 (1999)

7. Act on Offences Relating to Corrupt Biding to State Agencies, B.E. 2542 (1999)

8. Act on Establishment of Administrative Courts and Administrative Court
Procedures, B.E. 2542 (1999)

9. The Office of the Constitutional Court Act, B.E. 2542 (1999)
10. Organic Law on State Audit, B.E. 2542 (1999)
11. Organic Law on Ombudsman, B.E. 2542 (1999)

12. Management of Cabinet Members' Partnership and Shares Act, B.E. 2542
(1999).

The paper conceptualizes the anti-corruption mechanisms within the context of the
1997 Constitution into four stages of checkpoints.

At the first checkpoint, potential users of public power are screened. The public
sector reform plan being executed, the newly engineered Senior Executive Service in

particular, aims towards a more transparent, systemic and reward-based appointment and
recruitment of senior public officials. As for politicians and political appointees, the
Constitution and the Organic Law on Political Parties, B.E. 2541 (1998) attempt to bar
money-driven politicians from public power by requiring political parties to declare their
accounts and income from donation to the Election Commission for revelation to the public.
The Constitution also bars against conflicts of interest of political officials by stipulating that
senators, members of the House of Representatives and Cabinet members cannof take
part in concession of the economic monopoly nature from State agencies, receive any
special monetary and non-monetary benefit from the State, or use their position to interfere
with appointment, recruitment, transfer, or promotion of positions or salary scale of
governmental officials. The Management of Cabinet Members' Partnership and Shares
Act, B.E. 2542 (1999) stipulates that the Prime Minister and Ministers cannot hold
partnership or shares of more than five per cent in business companies. in addition, the
Election Commission is formed with independent authority to monitor for fair, trangparent
and honest election process. The Organic Law on the Election of Members of the House
of Representatives and Senators, B.E. 2541 (1998) clearly bars against campaigns or
activities that are potentially vote-buying in nature and bars against assistance of
candidates by public. '

The second checkpoint is the monitoring of the use of public power. Top
government officials and senior civil servants who are users of public power must declare

their assets to the National Counter Corruption Commission. Should there be evidence of
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intentions not to declare assets, or to declare false assets, or to conceal actual assets, the
Commission has the power to process for prosecution. The Commission also has the
power to monitor incidents of conflict of interests as stipulated by law. The State Audit
Commission is another independent organization in charge of monitoring appropriate and
honest disbursement and management of public money. Apart from auditing for lawfut and
actual use of State money, the State Audit Commission shall also audit for efficiency, cost-
effectiveness and meeting of target requirement. The newly formed Ombudsman is
another independent body where the public can file against corruption.

At the third checkpoint of repression and penalties of those who abuse public
power, the Constitution has empowered the National Counter Corruption Commission to
investigate corrupt charges and to process for removal from public office and/or
prosecution. As for corruption in State bidding, the Act on Offences Relating to Corrupt
Biding to State Agencies, B.E. 2542 (1999) clearly stipulates severe penalties for both
private businesses offering quotations and state officials handling the procurement. Public
officials who are aware of unfair and/or corrupt procurement but fail to act against the
process are subject to strong penalties. The Money Laundering Control Act, B.E. 2542
(1999) defines corruption and abuse of power among basic categories of enactment of the
Act. Empowered by the Constitution and the Act, the Anti-Money Laundering Control
Board has the authority to track movements of dubious monetary benefits from corruption.
More importantly, the Act holds nominees guilty as well.

The fourth checkpoint is the mechanisms and process for the people to file
complaints and lawsuits against corrupt practices. Cases can be filed to the Administrative
Court or the Ombudsman, or via gathering no less than 50,000 signatures to file petition to
the Senate Chairman against those whose behaviors and wealth imply corrupt practices
and abuse of public power. The 17 positions for which such petition is possible and the
process of filing the petition are in the Organic Law on Counter Corruption, B.E. 2542
(1999).

At all stages of the four checkpoints, the people’s awareness of their rights and
participation in these new mechanisms are very crucial. The Constitutional mechanisms
for transparency and accountability in public administration place the people at the core,
starting from the people’s exercising their electoral rights and ends with the people’s
exercising their rights to information and to file complaints and cases against corrupt
practices. The Constitution and the Official Information Act guarantees that the people and
the media have access to public information, and the Constitution guarantees that they
have the right to express their views and findings. Within the context of the discussed new
anti-corruption infrastructure, attempts to create a transparent and uncorrupt society should
prove futile unless the people and the media fully understand the value of their rights and
utilize them to the optimal.
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